NIGERIAN NATIONAL HUMAN
RIGHTS COMMISSION

A PUBLICATION OF THE NATIONAL HUMAN RIGHTS COMMISSION

MMHRC.S VOLUME 5 DECEMBER 215




Pubklished by
Mational Human Rights Commission
19 Awuivi Strect, Maitama, FCT, Abuja, Nigeria
PMB 444, Garki - Abuja.
www.nigeriarights gov.ng
E-mail: nhreanizertai yahoo com

Copyright (c) {2015) Natienal Human Rights Conumnission,
All rights reserved, including the right to reproduce this baek or
sortions therend in any form whatsoever withoul the written
permission of the copyright owner

[he Nigerian Natienal Human Rights Commission Journal is
published anmuaally
This edition may be cited as (2015 NNHRCI

Sigerian National Muman Rights Commissien Journal
ISSN: 22768599

SUBSCRIPTIONS
This Journal like all publications of the Commission 1s
smmabated free of charge to the public. For enquiries about how
W st the Commission’s publications contaet: The Execulive
Sy, National Human Rights Commission ar the Director
Human Rights Institute of the Commission.




EDITORIAL ROARD

Editor=in=Chiel and Chair

Professor Bem Angwe
Feculive Secretary
Narfanal Humean Rights Commussion

Professor Deji Adekunle Mrs, Ot Anukpe Ovrawah
Diirector General, Pirector, Human Rights Institute
Nigerian Instifute of Advanice  Natiuna! Human Righis Commission

Led AL

Professor Dicjo (lown (jobo Ode Atuluku Ph.D
Research Prafessor: Public CED

Law & Legal Plulosaphy Diewelapment n Pracuce Ld.
Frculty af Law Flat 4

Morth West Lintversity Ne. 3 Casablanca Strect
{Mafixeng Campus) Wiae 2

Repubhic of South Africa Abuji

Hon. Justice Amina Augic
Justice af the Court of Appeal



Roard of the Nigerian Mational Human Rights
Journal, a publication ol the Mational Human
Commission (NTRC) invites scholarly full length
commentaries and noles ot CONCMIPOTATY 15SUES TN
rights for publication in the Nigerian Nationul Human
Righis Commission Journal,

Oy papers received on or before 3 of August 2015 will be
considered for publication, Instructions for coniributirs and a
detailed call For papers can be found on the NHREC
Yebsile: waow nigcrarighis gov.ng

All correspondence should be addressed to:

The Editor-in-Chief,
Nigerian National Tuman Rights Commission Journal
National Human Rights Commission
19 Aouivi [ronst Street, Maitama,
Abuja, FCT

Emedl: nhreanipgeriaiyyahoo.com

i




PROFILE OF CONTRIBUTORS IN THIS EDITION

Dr. Osaretin Aigbovo was called to the Nigerian Bar in 1991
and jomed the Faculty of Law of the University of Benin in
1993, He holds a PhD in Law from the University of Benin.
He s an Associate Professor and formerly Assistant Dean of
the Faculty. Presently he is acting Head of the Department of
Public Law of the University of Benin, Osarctin Aighovo is
the corresponding  author  and  can be  contaceed  at:
arghove, esarelindiniben. edn’

Anthony Osaro Ewere is 1 PhD candidate and lecturer in the
Department of Private and Property Law of the University of
Benin .He has published several articles in academic journals.

Dr. Yakubu Inuwa Adamu Fobur was called to the Nigerian
Bar on August 22, 1985 after graduating from the Law Faculty
of the Ahmade Belle Universicy, Zaria in 1984 with a Second
Class {Upper) Division in Civil Law. He holds a Doctor of
Fhilesophy Degree in Law from the University of Jos obtamed
in 2000, He was a Seaior Research Pellow and Acting Head of
Department, Africa and Comparative Laws, Migerian Institute
of Advanced Legal Studies Lagos between 2001 - 2006,
Presently he is a privale consultant in Internationa] Law
cspecially International Criminal Law, Human Riphis, Law of
the Sea, 08 and Guas Law o Constitional Law. Dr. Fobur
has many puhlished arficles in leval and international journals.
He 15 the aathor of the book titled “Niperia and the Global
Feght Against Drugs ™ publizhed by the University of Jos Press
Led in 2009, For correspondence, he can be reached through:
Mabile  Phone Nps.  OROAONATZ12/07036260076  e-mail:
drvakubufoburivihoo com



s Okoeguale: LL. B, LL.M (lbadan), BL (Abuja).
% T candidate, University of Benin,

% eerer. Department ol Public International Law,
Calleae of Law, Afe Bahalola Universily,

Al Fliti, Ekiti State,

Xazema

F-mail address: lularyokoeEivahoo, com;

Phore Number: DRU34T053TE,

Meoluwayimika Bamidele: LL. T, LL.M (Liverpool), BL.
1 ecturer, Deparment of Private and Businoss Law,
College of T.aw, Ale Babalola Lniversiey,

Ado-Fkit, Bkiti State;

Nigeria

E-mail Address ; Webamideleyahow. com,

Phone Number: OB0A3R2257 1

AR ek e o

Lvdia Nimo Mmadu: M.A.( UNN), AL (DELSL).

Doctoral Candidate, University Of Nigeria Nsukka,

Enutau - MNigerid.

Postal Address; Mmadu, Evhodi & Co Suie &
ol Pioor, Arikel Plaza
Alaky Rus Swp, |
Along FehedaTkomn Road |
Ikotun — Lagoe. |

Phone No; + 2348038024201,

Tl Address: nimadobydia@yvahoo.com.,

0.A Odiase-Alegimenlen Ph.D.

Professor Ohehi A, Odiasi-Alegimenien. i= = professor ot
Inrernational Law at the University of Benin, Benin City. She
specializes in Energy Law and International Economic Law.
She has been HOD of the Dept of Jurisprudence and

y




Inmernational Taw a1 the University soveral tmes, and teaches
dl b undergradoate and praduate Jevel, She 15 widely
pubilistied.

Phane ma: URG2330585 )

Email Address: obchi_alzgimenlengzuniben. edu

Alero I. Fenemigho LL.E, B.L,

Alere I Fenemigho is a Lectorer at the Department of
Jurisprudence  aml  Tmernational  Law, Faculty of Law,
University of Benin, with a specabization i Inlernstional
Humanitarian Law and 1y currenty underaking a Ph.d
Progranime

Phone no: 070302092946,

Email aedress: zeldalenemyvahon, com.

Ovenivi Ajighoye, LL.B  (Homs), BL.,, LL.M,
ACTATh (UKD,

Orveniyi Ajighoye. is Barrister amd Solicitor ol the Supreme
Court of Niperia. He graduated [rom the Facully of Law,
Adckunle  Ajasin University, Akungba Akoko, Ondo State,
Miseria in 2006, and was called o the Nigerian Bar in 200%.
I 2011, Ajigboye was awarded the Master of Laws degree of
Ihe premier University, University of lbadan, Oyo Stawe and
passed his qualifying examination as an Associdte Member of
the Chartered Iestitute of Arbitrators, United Kingdom, same
vear. As a result of his inferest m avaderme research, he was
appointed s & Lecturer [T the College of Law, Ate Babalola
University, Ade Fkifd, Fkit State, in 2012, where he taught
Law ol Tividence, Public International Law, Human Rights and
Aliernarive Dispute Resclution, In 2015 he was appointed
Lecturer | in the Faculty of Law. Adckunle Ajasin Universily,
Akungha Akoko. Ajighove's resvarch [ocus 15 on Economic
Social and Culmral Rights particularly Health Rights. Prior o

Yl




his lectureship  appoimments,  he mierned  with  Justice
Development and Peacc Cammission, Akure and served with
Justice Development and  Peave Cominission, Kainii-New
Bussa. Niper Stale; he had his pupillage in Adznivi Akintola
SAN & Co., and worked as an Associale with Consolex Legal
Practiioners, Thoyi Lagns Siaie betwedn 2000 aml 24012
Ajiphoye has published articles on Muoli-Door Court |Houss,
Intervention and Responsipility o Protect, Indicial Activism
and Health Rights, legal Framework for Health Rights io
Migeria, Women and  Inheritance  in Nigeria, Capital
Punishment in Nigerin. Right o Development, amd Organ
Transplantation in Nigeria w mention a fow e s an astule
scholar, human rights advocale and ihorough breed litigator.
Email: oviajighovegamail com

Mobile Npmber: +2347033892520

Olaitan {Musezun, LL.B {(Ilons .}, BE.L.. LLM, M. Phil
Olusegun Olaitan is a lecmrer in the Department of Public and
Imrernational Law, Cuollese of Law, Afe Bahalola University,
Ada-Ekiti (ABUALDY), Nigeria. She obtained her Bachelor of
Taw degree from the Ohafemi Awalowo University, le-1fe,
Osun State. Nigeria. She hercafier obtained her Maswer of
Laws degree from (he University af Ihadan, Ibadan, Oyo Stats
aiil her Maswer of Philosophy (M Phil.y degree from the
Ohatemi  Awolown  University, Ie-Ife, Osun State.  Her
research interssis include issues on child rights and protection,
reproductive rights, medical law and environmental law.
Email: o.olusegunighotmail com
Mobile Number: +2348034373952

W1l



NIGERIAN NATIONAL HTUMAN RIGHTS
COMMISSION JOURNAL

[2015] VOIL.. 4 NNHRC

TABLE OF CONTENTS
Articles Pages
sustaining the Judicial Cnslaugln Apainsi Discriminansry
Custommary Rules of Suceession in Wigeria: The Place of
Legislalion ., v e 0

D, Osaretin Aigbove and Antony sare Ewere

The War Against Boko Haram Insurgency In Niperia;
Between Impunity And Human Rights Protection

Dr. ¥, A. Fobur, Ph.D.. BL

Re-Examining the Right o Same Sex Marriage
A8 A Human Rights Claim

Hilary ﬂkue.gum'e :'“il';{f {fenluwayimika Bamidele

Abartion and the Righ: of the N igerian Woman
to Her Privacy: Benchmarking the Role of the

Mudia In Human Rights Education

e 1014
Lydia Nimo Mmdu

The Utility of Electricity As Power To Fuel Nigerian
Development

O.A Odigse-Alegimenten and Alero . Fenemigha
viid




An Evaluation of the International Communify s
Efforts In Promoting Right To Development and The
Imperatives of Accountability For Post-2015

; [k

Orvenivi Afighoyve and Haitan Glusegun

X




Table of Statutes
Nigerian Statutes
1979 Constitution of the Federal Republic of Nigeria......... |4
1999 Constitution of the Federal Republic of Nigeria

LI T R o T A T 15
R o Y R P R 12
O L L b i e e aag it § ek G 0 713
{.‘mpr.er N S R S e e A S 2
S 42(13.&[ ;. e T s s A e s o TR
T 2. 1. P 24
S8, 33, 34, 35, 36, 37, 38, 39,40, 4], 4243..............92
g o s T e e e F s o2
R e N HEC e e e SN ol S S PR 110. 113
SRR e oo s s 110

1999 Comstitution of the Federal Repuhlic of Nigeria
{Third Alteration) Act 2010
5.2540C(2)... o B A i et L
Admumsication of Eb’[dtLE Law..
African Charter on Human and Pl:uplu R_IEh[E

{Ratification amd Enforcemsnt) Act 1983, ... e
Coriniing] Code Ak, . o i s e, N gt £ |
N 2 I B MY o e i e 111, 113
S:. 23.1 233, ’*34 113
T 2L J L1118
Cross River State l'n:male P&rbun:.- [nhumam,u, uf [‘mpmy
D T R R R 18, 19
O AN s e e e e S 19
e et e e e S S i T s 19
el B v e e e e 20
Evidente Act, 200 . i e e 3

Ima Sare Gender aml Equal Opportumty Law of 2007, 18

A



WL . L o -
B i s s B o TSI I 1
1:33113
ion of Infringement of Widows and Widowers'
Fundamental Rights Law ol 2001 Enugn Sate
S N S R 17
T e
Same Sex Marriage (Prohibitioni Act. 2013, e e ST
g, S{1A20 30 e '_Tﬁ'
Succession Act 13 ol ]934?.4
Wiolence against Persons (Prohibition) Act p11) = IOROURRP |
Violence Apainst Persons {Prohibition) Act, 5
(VAPA Act} of the Federal Capilal Territory (FCT)....-20
B AR L e s ek R S 21

‘.‘-'l‘ilalamlﬂ
Foreign Statules
Abortion Act of 1967, LTEll'I-'
A T L 117
Americar Declaration of Independencs 78, onrcoasiian?
Canstiludon of the United States ol AMEFIEH, oonearssoeen - 118
1st, 4%, 57, 9" and 14" AERAIENL. ..o o:caneemiains B4
Human Fertilization and Embryology Act, 1990, UK. 107
Huaman Rights Act 15098, TR i S s s e 119

X1



Lads' Elecrricity TLaw of B i e R S e 3 135

R e e 135
[.eahy (Amendment) Act of .a'[.'ﬂ:ll Us.. PP . .
Offences against the Person Act, 1861, LIK RS o

Ss. 58, 59.. 117

International Instruments
African Charter on Human and Peoples® Highits

i Banjul Charter) 1981 . ocoooenaee 6. &, 10, 90, 173, 179

gt B e, S e e 88 R .. 134

oy O 8 11{1}..._. ............................................ 179
African Union Protocol on the Rights of Women

(MAPULG PIOOEOLY e rrmoee s e g
Arabh Charter on Human Rights.. el e o N T
Furopean Convention on the FIEJ'H 1y pmaﬂ — L
Furopean Parliament Resolution A3-0033/94 m 15"}4 ........ I3t
Cieneva Conventions of 1949, . i fl

Geneva Conventions of 1949 and their additional protocols

V077 a0l 2T, 0 e e eenme smanmrnnssm b mm e b b an, 32, 47,74
The additional Protocol I of 1977 47, 49

Additional Protocol |
Fourth Geneva Convention

Afticle 52 (2). it st e seme SZ-53

Article 5*:52

Article 57.. -..---5'2

Article 3 .. P ENE TR TIT! <
International -Cmu:nam o le aud Pnhm,all nghh

(ICCPR} 1966.. a0 D1, 1A, 134
Internalional Cme*uant B Du:munn-: Social and Culniral

Rights 1964.. ;4 134, 166
Protocnl to the htman i:ham:r an Human an.-:j Penp!c,:

Rights on the Rights of Women in Africa, . T AR

%il



- e

i | R SRR NN T Ll o L 11

MR R RS e S 10

0 . R e T 10
Bescdution on the Status of Women in Africa, adopted in

b 1 1 PO S PU R P [0

R S R e S b 14

Bome Statute of the International Criminal Court

BCEY) 00 i enewmnivn e s aapi s i e U e

Para Lol ArHCIE T icecnncouneernssnnpner s seianeitinn a3, G0

e R RIS 549

Art. 12T and 123 (o oooeooiiieemeiorn b e 63

Art, Tparagraph 2 (7) oo )

Art. 3, paragraph 2 (8)..coiin s . B

United Nations Convention on the Elimination of all
forms of Discrimination agains! Women (CEDAW)
o PO v DR ke e 2

Ugited Mations Charter 1945 .o B4, 166
P v I 43
Chapter VIT......ooocinn.. L e ey 435

Universal Declaration of Human Rights, 1948,....89, 133_ 173
oL || R e i 04
s, I L T 133

United Nations Declaration on the Right 10
Development 986, ... 134, 162, 175, 179, 120

1. ooty (e o cnma e kW TR R R S AR R 134, 135
s ol ) S s - e L B e S 163
BEE. T i S e e AR R N P 164
I e T L L ettt | 75
Para: el ()it s aier T2
P MAT  covinmrusnnistns sy srsnseswimn m o ampafiaie s P I
United Nations General Assembly Resolution
R A e v b1+ O 134

United Nations Security Counil resolution 450 (1983).......52

KA



SUSTAINING THE JUDICTAL ONSLAUGHT AGAINST
DISCRIMINATORY CUSTOMARY RULES OF
SUCCESSION IN NIGERIA:

THE PLACE OF LEGISLATION

By

Dir. Osaretin Aighovo”
aml

Anthony Osare Ewere’

Ahstract

The use of legislation o peoscribe discrimimaiory cusfomary
practices relaning 0 SHecesvion npon infestacy I Becore
necossary to sustan judicial onslaught geainst discriminatory
cusfomary law rudes of succesvion and give definite effect o
constiltional provisions and he global trend apainst pender
based discrimination in Negerda, Thiy ic In wew of the fact thet
Judiciod  proponcerent  ggodnst  diSCrininGiory Cusfomary
praciices I3 Jacking 'nosonciions for shibsegquen! wiolotions of
Suocession HpArs. Ag a resilt. i does Rop offer any peaniniees
Agaimsr he perperiaiion of discrimiRatery cstNg  wpon
imtestacy. At best, the conrt can only refuse o enforce the
whjust customary practice m the particular case before it and
nadhing  more. The edvocacy for state laws  that would
specifically protec! womern's succession ngehiy i3 hinged on the
belief thar such specific criming! lows would help 1o miilgate
the wnegarive effects of discriminatory customary rales aof
sueeession in Nigeria and promote gender {nclusiveness in
other aspects of the Nigeran contemporary societv.

- [}, Oisavel Arpbwvec: Aot Prodesson, Hesd of Depasirnes ol Public
Lz, Llpdversity of Benin.

= Anibdany Osare Pwere PRD Candiclode, Leclorer Deporimynt of Privae: aod
Droperty Law. Univessin of Benin
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28 INTRODUCTION

Wl cestomary law rules of succession i Nigeria art
AT Ty agAinst females  and  younger  male
\eeern ‘Discrimination against females takes two forms.
Theer s discrimination against  female children and
Secmmination against widows.? For cxample, the ili-ekpe ar
st sipe custom of the Ighos of the South Eastern part of
wezeria denies daughters the right 1o inherit real property.
Where 3 deccased man is survived by only female chililren. his
searest paternal male relativn is entitled to inherit his property.
Uasder the custom, the only way a [emale child can inherit her
sather’s redl property is to perform the nrachi ceremony during
wer father's lifetime. The rrachi cercmony demands that the
Zsughter of a man who dies without a male child remains in
ser father's house without marriage, She is expected 1o bear
male children in her father's name in order to continte his
Epeage.’On the other hand, a widow cannot mherit her
deceased hushand’s real property - only her male children can
herit * If she has only daughters for (he deceased, then
neither herself nor her daughters can inherit. Nuediess to say
dhat if she has no child for the Jecease she cannel alsy inherit.
The primogeniture tule which underlics discrimination agamst
fernales also results in discrimination apainsi youngef male
children where the custom mandates the eldest male child Lo
ke all or the lion share of the deccased’s property. Fur

1 Triada, A.C “Reform of the Cusiomsary Law of Imberitance in Migeria
Lossans from Soull Africa” ARRLF 14 (2014% Ga1-454.

1 See Aigbovo, 0 " Tuning the Tide: Adjudivatng Women's Custonacy Law
FRighis in Niperia,” Henin Jerral of Pubitic Loowe 1, oo, 1 (20050 LT,

% (M, SN The T Low af Projerty, 6o ped. {Lomien: Butterwortn Africam
Law Serics, 1963 154, 155,

4 Bes Adghovo, supronote 2
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example. under Benin customary law, the eldest SUrviving
male child ot a deceased Benin man cakes sl his property
including his title, if he was a hergditary title holder; or the
principal house. the igioghe, if the deceased was a non-
bereditary title holder “Afier a number of false starts, the
Supreme Court of Nigeria finally struck down  the lgho
custornary law of succession which  Jiscriminates  against
female children and widows in the cases of Ukefe v, [heje’
and Anekwe v Nweke” respectively. It has been argued that
this judicial assault on the [gbo cusioms in question marks e
beginning of the end of discriminatory CUSIOMAry SWCCession
rules in MNigeria.” However, customary succession rules which
discriminate against every sibling in favour of the eldest male
child have been upheld by the Supreme Court of Nigerid in a
long line of cases.”

In this contribution, it is argued that there is a limit o the
cfficacy of judicial decisions in combhating discriminalory
customary law succession rules in Nigeria, and that judicial
effort should be supported by legislation if the fight against
discriminatory customs is o be sustained. Part tfwo of the
paper discusses the rationale for advocating the use of
legislation in the [ight against discriminalory succession rules

3 Bee Aighove, 0°The Prncipal House in Benin Custosery Linw " Claipersisy
of Banin Law Jowenol 8, no. | {2005 Lhaighova, (1, “Imberitance of the
Estare of |leresfitary Traditsona]l Title Helder in Benin: An Appraisal of 1be
Wigeriam Supreme Court Decisioar in Lawal-Chnle v, Lapwad-Osula "WELS 5,
i | Q20025 54

B (200 10 NWLE 4P 1418) 384 120040 234 LRCN 1.

T (2004) 9 WWER (P 14120 383; (20040 234 LRCN 34

B Bec Aighowg O, andbwere, 4 O, CAdpdicating Wonken's Costomary [aw
Rights in Nigeria: Has the Tade Finally Turoed™ Jowmns! of Pobvre and
Froperny Leow 34 (2005, 102123,

8 See Ogromien v Oyiamier (1967 A NLR 200 ke v OFp (187040 3 AQl
NLR 401, A v, drase( 19810 5 SC 53: fdeben v Tdefen (19913 & NWLE
(P 19RY BR2C Aguipin v Apidichii 10%a1 6 NWLR (I 454 00, 32,
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amder customary law. Parm three discusses the imernational
seeermments and advacacy in support of such legislation, while
sert four discusses e dwmestic nstruments which support the
secomrse  legislation in criminslizing natve customs that
Sscriminatc against females in succession matlers, Part five
Secusses the way forwand in the scarch of a nationwide
bezslative response, while pari six concludes the paper.

L Rationale for Advocating the use of Legislation

Although some coniributors have argued that the Supreme
Court decisions in (%eje and Anekwe have dJdimmed the
fortunes of discriminamory customary law ules, " not every
comtributor is enthused whout the decisions, Tor example,
Diala argued that:* At face value. the April 2014 judgments of
e Supreme Court [in Ckgfe and Anebwe] on male
primogenilure appear [ike fhe judicial reform of the customary
ew of inheritince, Regreftably they are nor.”"While not
siscounling the imporiance of cases like Ukeje and Anckwe, in
sigmificantly abating hardship associaed with succession rights
of widows and danghters in Nigeria, the courts have
cecognized the (act that judicial pronouncements alone cannol
culficiently deter potcntial offenders from perpetrating  ared
serpetuating discriminatory rules of succession. In Muojekwy
v Ejikeme," the Court of Appual specifically inviled the
legislature and the Supreme Courl 1o act swiftly in checking
discriminatory customary rules of succession m the interest of
stice. While striking down the 1win customs of ifi-ekpe and
mrachi, the courl saud:

I Soe Adpbove aed Ewers, supre anic 8
11 Sec Duata, pp A31-051 s0prd node 1
12 (20000 & NWLTL T 857 A -
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s That the twin practice which hay all the trimmings of a
primardial evolution should survive the 20% century ... is one
irony of the legacy on (he cultural horicon (hal will - be
hequaathed o the new millennmnm, s retrograde, However,
gsince the ahrogation of such  obnoxious practice  esis
absolutely with the legislamre of the state that still clings (o
such absurdity and the burden of containing the incidence of its
manifestations m judicial matters lies upoen the apex court, the
Past thal can be done at this level of judicial hicrarchy 1s to
shun the practice as repugnanl (o oalural justice, eyuily and
gond conscience and therstote unenforceable, hoping that
sooner than later the aurhorities that are - a positon o do so
[Megislature] will hasten the interment of a custoin that has
outlived its usefulness and has become counter-productive,

Also, in the case of Okonkwe v Okagbue ™ the Supremce
Court stated that a vustomary law principle declared nvalid by
the court [or being repugnant o oatural justice. cquity and
pond conscience does nol necessarily bécome llegal and may
well continue w0 be practiced publicly by the people alfter the
dewision - all the court can do is to refuse to enforce the rule in
subsequent  cases, "Another  justification  for the use of
legislation 1 combating discniminatory customary succession
rules is the fact that the mles wall thereby fail the
incompatibility test for the validation of customary law, ™ If the
practice of the ralzs is penalized by penal sanctions, then such
rules will not only be incompatible with written law, they
could also be illegal. Aside from the penal aspects of such
legistation, the positive civil aspects setting out the rules for a
[air amd equitable distribution of property upon  intestacy

13, Jhid, 428, per Olagonm, JTA,

4 C19%A1 9 POWLE . Ak 300

15, ihid, 326-T,

I Scca, T3y Feidence Ao, 2011.
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i« recommended) would contain provisions which st
S enforced by (he COULLS. As for the penal provisions, the
st EMPOTTANT TTNPACT will be the delerrent ¢ltect it will have
@ porsons who would otherwisc insist on applving the
SSCTIMInALTY CUSTUINS. Customary law wll remain relevant iF
& is in line with provaling slobal trends AgAINSL distrimination
= expressed i ipternationdl BOTMALTVE INSTTUMCHES.

1. International mstruments and Adyocacy in Support of
Legislation

A wide range of imrernational mswuments contain provisions
that capture the Ch5E0GE and necd for States 1o use EWCLY
possible means o curb e imustice gesociated  with  he
copfinuous implementation of discriminaiory Custommary law
miles of suceession. For INSEANGE, flie African Charter 0o
Human and Peoplcs’ Rights {Aafrcan Charter) 1981, alse
Lnown as the Banjul Charwer, was designed Lo uphold the rule
of law, guArani=e {recdom from any form ot discrimination
am safeguard fhe human rights of all individuals within 18
jurisdiction without exception. T In line with, this objective,
article 2 of the Chagier puATANICES individual tight 0 non-
discrimination. It provides thus:

Every imdividual chall he entitled (o the cojovinent of the rights
andl treedoms recognized and guaraniecd 0 the present Charter
without distinction of any Kind such as racc, ethoic group.

17 ACIPR, art, 1 15 pnderizking by parhcs i b Ulairter 10 coopuEe e
riphrs, dlics asid fropdoms ensirined in e [Tharter. ani 12 ke SEps
wilips lecal legislabioms g otler rolovnt mestsuTes Pt aill give cffest W
e provisiong of the Charter As an ipstrament whieh prometes praples’
rights, the Uharier miwk Tipghts 19 the geperaticy-nt e gublic or people ol
CORIEN LACEsErY ur ablural origin
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colour, sex, language, religion. politeal or dny other ppinion,
natienal and social origing forlune, hirth or any stams,

In the same vein, article 3 of the Charter emphasizes the
equal staus of every individual before the law and suaraniees
the equal protection of all by the law, Article 18 ohlines State
partes 1o chiminate every form of discrimindtion against
women and pives credence o (he  application of niher
mternational declarations and conventions that protect the
rights of women and children against discrimination in States
where the Charter is applicable. ' This provision creales a
healthy atmosphere [ur the advancement of gender equality and
freedom  from  discomination  as  contained 0 relfated
international instrumenis like CEDAW, The beauty of the
African Charter is that ils provisions, as far as gender-hasail
discrimination arc concerned, arc totally compatihle with the
varpus of Nigerian [aw ol which the constitution forms the
basis. ™ By article 1 of the ACHI'R. siale parties are under
abligation 10 take steps o adopt local legislations aml other
relevant measures that will give effect o the provisions
contained therein. Pursvant w article 1 and in obedicnce 1o
svetion |241) of the CFRN, Miperia domesticated (he Charter
m 1983 vide the African Charter on Human and enples’
Rights (Rarilication and Enforcement) Act 1953, even betore

I8 Aricle T8I} provides that *The Stee shal enswie e stiminania of pvee
torm of diariminazion agnns women and shall alsy ensure e profecton af
Pl ol i wounen aed che child 25 stpelied 0 mtereniong! deelasstins
and corncidigans,”

1 Ty Umagurize £ O “Nigeria®s Rauticition of the Africae Charter on
Human amd Peples” Right bopliarions and Cosequences,” e Db
Lo Sewrnal 3, (1988]: 24, 28

A Cap A9 Laws of jhe Fedesation of Niperia, 2004, T is remackahis (bt
Migeris dimestivated the Arsivae Charier belore it came imo (e i 1986,
Fher Adriean Charler Act is made up of twe seeniens gad 3 schadule which

SOL8 ol 1le provigions of the Charer. The Grst section prosides has s G
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Charter came into force in 1986, In Ogugn v. Stare,™ the
Court of Nigena made 1t clear that since the African
r hays becomne patt of Nigerun demestic law by virme of
= African Charter on Human  and  Peoples'  Rights
sRanficaton and Eoforcement) Acl 1983, the enlorcement of
ms provisions, like all other mumicipal laws, [all within the
madicial powers of the courts as provided by the constiletion
and other taws relating thereta. ™
Also, the teat of the Alrican Union Protocol on the Righes
of Women (Mapuio Protocol), adopled in 2003, which cntered
mio [orce in 2005, supplements the provisions of the African
Charter oo Human and Peoples’ Righis of 1981 m making
human rights a reality in Africa.™ This is in line with arlicle
66 of the African Charter which provides for special protocol
or agrevments te supplement the provisions of the Charter,

Mlareh 17, 1983 1he Alrecan Charier has doece of L in h'igl;':is, and should
be miven full effec: by all melevant aucharities in Migeoa ke any ollex
rnarncipal Lewe, while the ecoml seehion conhinn: e ol citation of the Act.
Sepiion (2011 of the CFREN prowviies shar “[ole srean berween the foderation
and -any cther eonaniry shall have ol force 0l ks cacept 19 e 2slend o
wloehamy snch treaty his beenoenacied e s by the National Assembiy.”
By viries af thus grovasion. cowits o Migesa e ondy Bl o give #0esl
provisions of jmlipgemoes T manle by lsdersl o staee parliaments o
Miperin. Howewver, in maiwers reloning fo indusciial velatons, section 23400020
of the CFEN (Thod alicranon) Acr 2000, conlers anrgsclitiom om gl
it Irslusinal Coerl tooapply provisioes of inernationsl corveeniions,
reeatics, or protecol thar have besn ocatfiod by Rigeia, ceeld thoogli sach
nRidien may ool lsed heen diomestczial osccgrdaree with Cthe
reijuirsmenty in wection 12000 of te CFRK

220 1909 MW (P 3am .

23 iR, 260 Enabwlelr, A, ond Bazuzwe, B, Teachinps on Basic Topees ia
Fabias Teeeranona? Law (Banin Cay s Ak Press, 20043, 9114918

24 Heyns, O amd Killmdez, M, oemds, Coigmendivn af Koy Hian Righrs
Dracaimenss of the Afdcan Dhidons Selfied, Chouta Afbica: Micioria Elnivessily
Lo Phpese, 237, v
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where necessary. Since the African Charter covers human
rights [or all Alricans, (he Maputo  Protocol, which s
specitically designed to proect women against any form of
discrimination in Africa, was necessitated by the conlinuous
subjecrion of women 1w discriminatory rendencies, despite the
advption and ratdfication of the Alrican Charter and other
international human rights instraments ** The Proweol, which
15 a corollary o the Afvican Charter, further promaotes the
view thal women's right against discrimination in Alrica s A
necessity and mot g luxury. Accordinglv, article 2 of the
Protocol provides:

{1} State Parties shall combat all forms of discriminalion
against women through appropriate legislative, instimtional
and other measures, In this regard they shall:

) include in their national constinitions and ather leislarive
Insicuments, if not already done, the principle of equality
between women and men and ensure s effective
applicalion;

by enact and effectively implement sppropriate legislative or
regulamry  measures, including  those prohibiting  and
curbing all forms of discriminalion particularly those
armful practices which endanger the health aml seneral
well-being of women:

C) integrale a gender perspective in their pulicy decisions.
legislation, development plans, programmes and astivitics
aml in all other spheres of life:

F
n

Maztin Semaluly Msibirea, “A Briel Analysis of the Draft Trotoeol o fhe
African Chaster on Human ami Peoples” Rizhis on the Rizhkis of Wioinea™
Afrivan foman Righiy v Jorsal 40 Mo | (20007 41
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sorrective and positive action i 1hose areas whiere
—imation against women in law and 10 [uct comlinnes

the Tocal, nadonal, regional and continental
e directed  at  eradicating  all furms ol
Secriminaton against women.

Sewe Parties shall commit themselves w maodily the socal

} calral panerns of conduct of women and men through

education, information, education and communication

s, with a vicw to achieving the elimination ol harmtul

ealieral and traditional practices and all other practives which

= hascid on the dea of the inferivrity or Me superiority of

s of the sexcs, or on stercotyped moles for women and

=n ;

This provision places responsibility on State partics 1 thi
Peotocol 10 take  overy necessary  step o diseourage
Sscriminalory practices against WomeL (O succession rights
of widows and daughters, article 21 of the Protocol specifically
provides that:

(1) A widow shall have the right o an cguitable share in (he
inheritance of e property of her husband. A widow shall
have the right to continue to live in the matrirmomial howse.
In case of remarriage, she shall retain this right it the
house helongs to her or she has inherited il

2y Women and men shall bave the rght to inherit, in

equitable shares, their parents’ properiies.

Article 25 obliges State parties o (a) provide appropriate
remedies to any woman whose rights or [reedoms guaraniesd
by the Protecol have been vielated; amd (b)) ensure that such
remedies are determined by competent judicial, administrative
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or legislative authoritics, or by amy other comperent aulhority
provided for by law. Iowever, article 28 of e Prstocol
clearly makes the application of il provisions subject (o the
constinationsl procedures applicable in individual States tha
are parties (o the Protogol.

Further o the ahove Imstruments on human and women's
rights in Africa, |he Resolution an the States of Women in
Affica, adopted in 2005, was necessited by the continuous
subjection of African women 1o discrmvinatory  laws  and
Practices despite the ratification of the Promcnl o the African
Charter an Human and Peoples™ Righis on the Rights of
Women in Africa, and relaled reglonal and  inernational
mErwnents peared towards the promotion of (he rights of
women, Paragraph 4 of (he Resolution urges member States
that hawve ratified the Proweol o e Afriean Charter an
Women's Rights. 1o urgently adopt messures o domesticate
the Protocol and amend muneipal laws o conform 1o the
provisions of (he pratocal, Stmilarly, peragraph 7 of the
resolution urges member States to respect their commitments
under CEDAW and (he Beyjing  Plarform of Action
urgently repedl or amend all laws Al policics, and eradicare
all praclices thut are discriminatory against women,

It is unarguable that 1k purpose of making the African Churter
applicable in Nigeria, as a local legislation, is to enhance the
protection of human rights of all citizens withoul exception and
(o promote the safeguards of the Charter within Nigeria. This
IS cven more so as the Apex eourt in Nigera, has recognized
the special statws of the Charer and (he strong intluence of
mlernativnal obligations, within the domestic vircle in Nigeria,
In Abacha v. Fawehinmi™ (he Supreme Court aflirmed that
the African Charer on Human ad - Peoples  Righes

0. [N B NWLE Al 218,
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ion and Fnforcement) Act 3s a special stawte which
on a higher pedestal o all other sranes in Nigeria, bui
7 owas subservient o the consiitution. This view was
by Opundare JSC, in his lead judgmenl as follows:
Mo doubt Cap. 10 [the ACHPR {Ratitication and Bnforcement)
act] s a stamre with internatienal flavour. Being so, therelfore
i there 5 2 contlict bepween it amd another sttule. it5
seovisions will prevail over those of other statules for the
seg=on that it is presumed that the legislature docs nol intend to
seesch an international chligation, To this cxtent, 1 agree will
seir Lordships of the court below that the Charter possesses
“sgreater vigour and strength’ than any other doinestic stalule,
But that is oot o say that the Charter is supenor 1o the
Constilution . . . .~
Even though the comparison in Fawekiiml's case was hetween
the African Charter and domestic stalutes, the African Charler
by analogy. has a similar etfect on ofher norms o existing
laws In Nigeria, including customary Taw. Agamn, it 15 sale (o
pasit that there would e problem with the application ol he
provisions of the African Charter m Migeria if there are
inconsistencics berween the provisions of Me Charler and the
Nigerian Constitution as it relares 1o the issue of discrimination
simce the constitution is superior w the Charter. However, it i
noteworthy {hat the provisions of the African Charter arc in
tandem with the provisions of the Nigerian Constimuion with
regard (0 the issue of discrimination on ground of sex or

27 Ihid 189, For instarcs, whereas the rights contained o chager vao ol the
consiibation wie nob enfureeable by viTme of s, SoIEY of e coansLin,
spch righss like the sight 10 sducation, secio-ecopunnc, aod cultumis ghis
aic oale widarecable ymiee articles 17, 18, 22 of the Claoer. In vases
whore conflet arwes from s oifferenze, 5 is dw constindien it will
prevail ws o paran 2w in Migsre.
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circunstances of birth. ™ Furthermore, the African Charter
replica in the constioution as it relates 1o discrimination and
other provisions agdinst incqualicy are conmained in Chapter 1V
of the CFRN. To this end, the rights contained in the said
Chapter 1V ol the constitution {fundamental righis provisions)
are of greater value in thal such rights arc not atfected by the
strangulatng eftects of section 6{&)c) of the constitution, T is
therefore mcumbent on relevant auwthorities, including the
courf, 1o ensure that the noble objective that goaded the
legislature and makers of the constition o recognise the need
t discourage discrimination on ground of sex is not only
sustained but improved upon in the overall interest of justice to
all manner of persons in Nigeria

M. Domestic Instruments which Support the Recourse to
Legislation
The Migertan Constitution and a few siale legislation on the
point form 3 formidable foundation and veritable platform
upon which the wse of legislation in fhe [ight azainst
discriminatory customary law rules of succession can be built.
To buttress this assertion, il is pertinent to set out the relevant
constitutional provisions againsl discrimination. The 1999
Constitution of the Federal Republic of Nigeria (CFRN)
specifically condemns discriminatory practives on grounds of
sux or circumstances of birth in section 42 which provides as
follows: :
(f) A citizen of Nigeria of o particular communily, ethnic
group, place of arigin, sex, religion or pobtical apinion shall
not, by reason only that he is such a person
{ab be subjected cither expeessly by, or mm the practical
application of any law in force in Nigeria or any executive

28 Eeethe provisions inche Const, FRM, 5042 amd the Charer, ars, 2,5
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or administrative action of the govermpent, 10 disabilities
or restrictions to which citizens of Nigeria of other
communitics, cthme  groups, places of origin,  sex,
religious or political opinions are nnt made subject; or

& Be accorded wither expressly by, or in the practical
application of auy law in force in Nigeria or any such
executive or administrative  action, any privilege or
advantage that 15 not accorded to cibzens of Wigeria of
other communitics. cthoic greups, places of arigin, sex,
religious or political opinicns.

(21 No citizen of Nigeria shall he subjected to any disability or
deprivation merely by reason of the circumstances of his birth,
Also importam s section 1 of the same censtlution which
places the provisions of the constimton above any olher law
spplicable in the country, The seclion provides as follows:

(1) This Constmtion is supreme and ils provisions shall have
tamding force on all avtherities and persons throughout the
Faderal Republic of Nigeria.

(3} If any other law 5 inconsistent with the provisions of this
Constitution, this Constitution shall prevail, and that other Taw
shall 1 the extent of the Inconsistency be voud,

Going by the above constitubional viewpoint, the need tor
courts 1o give definite effect o the provisions in section 42(1)
and 2 of CFRN. particularly in relation to issucs of
discrimination against widows and davghters on ground of sex,
canmedl be overemphasized. The mtroducton of “sex™ as an
element or ground for which no ciozen of Nigena can be
discriminated against in the 1979 Constitulion is oot 4 mere
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formality, ® Besides, as the foundation of all laws i Nigeria,
any law that is not in landem with provisions of the
constimution vaunot  stand,  Aguda, CF  cmphasized (e
supremiacy ol the constitution over every olbier law and the
need for cours 1o reverence the provisions of the constitulion
in their judgments when he said:

It the constitution entrenches fundamenial rights, these must he
regarded as the basic norm of the whole lecal system.
Theretare all Laws and atatiies which are applicable to the st
must be subjecied, ss the occasion arises, o rizrous tests and
meticulous scrutiny to make sure that thev are in consonance
with 1he declared basic norm of the constitation. It is clear
trom thas that there is no Toom here [or a rigid application of
the common law dociring of stare decivis. It is submutted
therefore thal a court can refuse m follow the judgmient of a
higher court which was given beforé the cnactmenl of a
constitution il such a judgment is m conllicy with a [rrovision
of the constinution, Also the final court of 1he land must regard

2 Prior o 1979, the pomstitistions did oot eonton “wex” 23 4 ciomatl bpon
whnch discrimination was profithitad. FBor isstance, e constitstion o the
Federal Bepoblic of Migevia, 1963, s 28710 simply provided thars N pEriin
Cilin cimmot e 1u|.||n_'-_ln'n| i umy fordn ol discrimington on ihe beses of s
COMMUNICY, ke, pline of atizin, relipious or paciticel upinion. However,
the: Constsnstion of the Fedeeal Bepoblic of Nigeria, 1973, 5. 39711 provides
e A citizen of Nigesia of @ particular commonity, el i grop, place af
origin. sex, religion-or political vpinion aball mow hy resson aaly i e s
FACH o pEraon-

() be subjocted cither expressle by, oroan she practical apatication of any law in
fraici in 1"'-elpl:'rla. OF any cxeculive or sdnunisizatve action of the ORI T
o disabdlicies o2 reserichons w0 owhich citizéns ol Migern of Orler
commOciies, ethmic groups, plices of aogin, sex, relisious or pelitical
apseey ure o ol sahjest ™ This was o simefenn o cliatize nllsenccd by
variance in Ui prevailing socisl circomstances so Jilsrems fom wlil wis
prevalenn ke Mipenae secicty priol 1 1979
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ahsolutely bound only by the censtituton and oot by any
sous decisions of the same vour. ™

Thus stated, it is clear thal a5 an existing law in Nigeria,™
y customary law which denies widows, danghters or any
e individual succession rights on the basis of gemler or
ercumsiances of birth is unconstitutional and voud. Therefore,
e couris should have the courage to declare such rules
geenforceable  if they arc not modilied by relevant
sethonities,” To do otherwise is 10 do violence 1o the existing
esal framework which forins the basis of customary law 1
Nageria. In its construction of the provisions m sections (1}
a=d (3) of the constitution, the court has held i a number ol
casss, that the comstitulion is supreme gver any glther existing
w applicable  in Nigeria,  mcluding cosiomary  laws,
Therefore, as rightly held in Qbaba v, Military Governor of
Kwarg State,"any law that 15 inconsistent with the provisions
of the constimatiom 15 null amd woid @ the extent of its
mconsistency. In e v, Iro.*" the court clearly spelt vut the

¥ Amudn, TA “The Kol of the Judpe with Specwl Relensce o Cial
Vibertics,” EaseAfioen Love dewevad 10, oo, 2 0157400 L33

51 Consl, RN, 19493, 50 315040 by defines “exisring ea™ as meaning any law
and jcluding any rele of Taw oo o coactnenr ol instrument whalzoeess
whick is tn fonce lnmedzately before the consiiution caime inga faree or any
rule that camre inle foree eier the constinrbon cames inla orce

32 Lo Freweedi v SECT (201202 NMWLER (P 12821 323, 362, Pemn. JOA
peiierale] e pronciple st the constinmtion is soeniar wooany @her law,
authorities, or webvichials o Wiperia, and that all iccomsistgnl Toes Sl s he
declazed nwll and woid  bwdeed, 2 siehily doclaszd By Lord Dennicg io
Magfer v, LAC (1960 3 WL 1405, 1408, one cmoe pul sometbizg on
ot s expest i fo siEed. [0 therelose nss iRl an unconsiTries
pule of cusorm s eelaccabde 2 s and must g sealier ol nocessicy b
st agide by the caur

33, 0 1hEa) 4 MWL T 2300 2G, 39

34 (2000 PLNWLR (P T2
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legal consequence of discriminatory  customary  practices
According 0 Pats-Acholoow, JCA | customary practices thai
discriminate o ground of sex offend the constitutional
provision which guaraniess cqual rights and protects the rights
of all sexes under the law in Nigeria. In the waords of Pats-
Acholomu, JCA:

Any customary law which flics against deceney and is not
comsonant  with notions, heliels or practice of what s
acceplable in a court where the rule of law is the order of the
day should not find s way in our jurisprudence and should he
disregarded, discarded and dismizsed as amounting o nothing.
Any laws[sic] or custom thal secklsic] o relegate women to
the starus of a secomd class citizen thus depriving them of their
invaluable and constitutionally puarantced rights are laws and
customs fit for the garbage and consizned to hisiory,

Ihe court further staled that a custom which strives to deprive
2 woman of constilfivnally puaranieed rights is otiose and
offends the provisions that guarantee equal protection under
the law, It also offends all decent norms applicable in a
civilized society, ® This is because gender equality and women
Blnpowcrment are basic human rights that lie at the heart of
equitable development. As a viable lool for eradicating poverty
and advancing national development, Nigeria is committed to
fostering gender equalily and a healthy respect for persons
irrespective of race, class, disability or pemder. This policy
stalement of povernment is underscored by ils inclusion as one
af Nigeria's eight Millennium Development Goals (MDGs). ¥
This position flows from the global commiunent of nmany
institwlions all over the world which svery nation is expected

A5 fhid, 202
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I Bew Mizerian Vision 202020 ot Uracstarma ton [Elaearint iMazieam)
Planmmg Cemmanission: 2009



= Nigerian Narfone! Haman Rights Denission Jeurd

s prexmoic through domestic logal ramework as a sIgNAOTY 10
o of the relevant infernational instrumonts deainst gender-
Bsed discTimination,

In addition 10 the above peneral non-discriminalion
geowisions of the constitution, it is cncouraging o note that
some state parliaments in Migeria have enacted laws 1o
geoscribe  discriminatory  CUSIOMATY practices  relating 1o
smcc=ssion, even though a number of limitations are noticeable
= the cxisting laws, The cfforls made by Enugu, Imo and
Cross River States Houses of Assembly in prolecting the rights
of  widows and daughiers  upon  iniestacy  deserve
commendation.  Also,  the  Violenwe  against  Persons
(Prohihition) Act 2015 which delines harmful traditional
gractices prohibited by the Act w0 include the demal of
sheritance of succession rights 10 women or girls 18 also o
commendable legislative efforl as it would help o discourage
Secrimination against widows and daughters upon intestacy in
#e Federal Capital Territory (FOCT).™ These statutes would
serve as springhoard for other states with similar problems
emulate.

In Enpgu State, section 4({I1Wi) of the Prohibition ol
Iafringement of Widows and Widowers' Fundamental Kighis
Law of 2001 safegvards the rght o occupy matrimonial home
for the litetime of a widow and widower, This provision is in
mndem with the position maintained by the Supreme {ourt n
Neianva v, Okaghue™ and Nzebwie v, Nzebwa, ™ However, the
srovision in section H2) of the law does wat enhance the value

"

Gaw o, A6 of Vilence acainst Persms (Probibition) Act 2045, The Autalin
recoomises SNCE Arising [0 MarTiages undc the Mgl and Tslamis and
cuistoinary Law Inarrages.

¥ (196333 NSCC 2T

&5 (19800 20 NSCC (Pt 1) 581,
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of scotion (1), not only because 11 makes the provision in
section 4013 subject © customary law, hut hecausc the scction
only reilerates the guaraniee of right of posscssion of
deceased s estate to the surviving parmer.” The law does nol
also contain any provision in favour of daughiers waith regard
I specession mutiers. Besides, the penalty prescribed tor the
contravention ol provisions of the law is mol severe enough 1o
deter poiential offenders.™ Compared with the positdon in
Enuguy State, the Imo State Gerder and Egual Opportunity Law
ol 2007 however conlain more Progressive provisions against
gender-hased discriminalion upon inwestacy. The law which
nullifies and makes unenforceable any customary law that
promotes  disgrimination against any  person, " specitically
puarantes  succession rights for widows and daughrers m
sevtion 21 which provides as [ollows:

Women and men shall have the right o inkent their parent’s
pProperies

() A widow shall huve the right o an cquitable share in the

inheritance of (he property of her husband
) A widow shall have the right w live in the mamrimonial
house provided she does not remarry,

The ahove provision s an improvement on the positien in
Enugu Swae as it protecls the succession rights of widows and

41 Soctor: 42 of Eouge S Mobibiton of Tnfringement ol Woidows and
Wikswers” bundamzral Rizhits Liw provisles thar subjecs s the Macriage
Ao, Wills Law, Adnavasiaticn of Estates Law, or iimy cuslormary lay e
iwomul repugeans 100 nawral justice, equicyoand geod  comscknoe, o
widow widower shall e wpen the death of e hushandowilc, be
dispiasessnd of property acyuired by e doccased buskand et without ihe
comssnt ol ke suree g Speuse.

42 In s 6 the luw pressribes 3 fineg of N3, Q00 or s o wzar lenm of
imyprisanmer Ay punishinza for wllerelers

41 See s Hooaf the L
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shall be distributed in aceordance with fhe provisions of
scetien 3 of this Law

31}y The widow or husband of the deceased. where i(he
marrigge  produced no o issue, shall imherit he  intestale
properly

(Z) Where the deceased is survived by a wife or hushand amd
any 1ssue of the marriage. the surviving wife or hushand and
any such issue of the marriage shall jointly inherit and own the
infesiare properly.

{31 Where the deceased in addition m (he beneficiarics as
stated 0 subsection (1) and (2 of this section, is survived by
Aty 1ssue out-of-wedlock whose palernity is acknowledged or
an issue of any other marriage contracted by the deceased, any
such 1ssue shall jointly with all other beneficiaries inherit anul
oL the mtestate property,

5. 4, Notwithstanding the provisions of section 3 of this law,
where all the beneficiaries of the intestaie property agree by
tonsensus to distribute amongst themselves, such distributions
shall be done in portions equal in value,

3. 5. Subject to the provisions of any other wrillen law, where
4 man has iwo or more wives married under native law ar
custonn, they shall cnjoy equal rights, and have equal status in
law.

Unfortunately, section 9 of the law which FIII‘IH-IJL::- for
punishment for violators of (he succession rights ol widows
and daughlers as guaranteed by (he Migerian constitation and
the law however trivializes the object of the law in view of the
negligible punishment preseribed by the law which cannol
deter potential offenders, The section provides thai
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person who coerces, compels or subjects a Temale person
& form of Jegrading traditional tite, or anything which
her fundamental rights as entrenched mo the
commits an oftence and shall on conviclion be
o 2 fine not cxceeding N3, 000,00 (five thousaml naira)
¢ w mprisonment not exceeding 3 months ot o both such
aad Enprisonmeil.

The Violence Against Persons (Prohibition) Ace, 2013
AP Act) of the Federal Capital Territory (FCT} i the
s legislative  installment in  the onslaught  sgainst
scriminatory customary on traditional practices. Adopring a
e definition of “harmful mraditional practices”" section 46
- B Act provides that:

“saemiul traditional practices” means all waditional behaviour,
wmendes or pracices, which negatively affect he fundamental
wenes of women, girls, or any person and includes harmiul
wowhood practices, denial of inheritance or succession
. female genital mutilation or female clrcumeision,
marriage and forced isolation from family and friends.

: 20 of the Act prohibits harmful tradinonal practices,
e provides for imprisonment of up © 4 years, or fine of
&500.000, or both imprisenment and fine, The Act also
meoduced  movel provisions which are  directed  aguinsl
demestic violence™  generally, but especially agwnst the
eaburally accepted practice in Nigeria which expects the
feemale spouse o be the one to leave the matrimonial home m
e case of murital disagrecment of marital breakdown. These
== sections 28, 29, 30 and 31 of the Act, Section 2§

& Dot violenpe s defined inoseution 46 af dbe At to reean any @t
pespotrated o any prrsan in @ dnmestic pelationshin whesz such sl censed
Spr o DAY iz innninens harm o e safery, bealth or well heing of any
peTsONn,
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CINPOWErs d complainanl to make an applicmion for a
protectton erder before the High Court of twe FCT. It such an
order is granfed it is effective throughout Nigeria. VUnder
seclion 29, the court may issue an interim protection order,
while under section 30, the courl may issue a protection in
detaull of appearance of the respondent, or afier hearing hoth
parties.

Section 311} empowers the court o by means of a protection

order, prohiba e respondent [rom:

() Committing any act of domestic violence:

(b} Enlisting the help of another 1o commit any such ace:

{c} Tnlering a shared household provided thar the court Ay
impost this prohibiten only it it appears to be in the hest
interests of the complaint:

(d) Entering a specitied part of such a shared household;

(e} Entering the complainant’s residence;,

{f} Entering the complainant™s place of emplovment:

{g) Preventing the complainant from entering or remaining in
the shared houschold or a specitied part of the shared
howsehoeld:

th) Aliepaling or disposing  the  shared  household o
cncumbering same

Apart from direvtly attacking discriminalion generally and
cultural expectations in marital alfairs, this seclion also strikes
at discriminucory inheritance rules indirectly, by making if.
possible for & man{if he is the respondent or offending party)
to be denied of access 1o his acquired or inherited property. In

L]

Sectiwom 35 of the Act defines & protective asder se an official fegal
dacument, signed by 8 judge, that ressraing 20 ingividual ar state agtors from
further abusive behaviour towesds & vigtim,
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e present state of culmral milicu. such an event would be
ety impossible without the use of legal coercion.

% = recommended that the other jurisdictions in Nigeria should
afoen the commendable provision of VAPPA in fashioning
gronisions against customary law rules of SECCTSSIOn,
Bowever, the effect of the legislative cfforts in the various
gerisdictions may be hampered hy Jack of awareness ©.

There is also the problem of lack of awareness about the
sxretence of laws made by parlisment o mitigate gender-based
&scrimination in states where the Taw has heen passed,

The Wayv Forward in the Search for Legislative Response

This paper urges stales in Niperia where widows and daughters
are discriminated against upon intestacy 1w use the position in
Cross River, Enugu, Imo states amd the FOT as a springbourd
for developing progressive inteslate succession rules in their
various states, Steps should also be faken o Ccredtc awdreness
ahour the existence of the laws, particularly among the rural
dwellers. The need (o promote  awarcness  of  angi-
discrimination laws is oot limited to stawes wilboul Jegislation
on anti-discrimination in succession matlers, This proposition
1 hased on the ehservation that many people in Cross River,
Enugu, and Imo siates are not aware of the existence of such
faws in their various stawes, In view of the mifling sanctions
provided in the laws existing in Eougu, Imo, amd Cross River
Siates. the need lor review of the caisting laws 15 also
suggested. This can he done by introducing maore swingent
punishment for perperrators of gender-based discrimination

W Mdompakper, ~Women's Righrs in Cress River. The Need for Furiher
(uklic Enlightemmmerd™ s 05w oo miemes oa.u RPNl L

wrae 1 vertere-pullic sohehcnnent-pdany-akpet - accessed 10402015,
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upn intestacy, Any sanction helow N200, 08000 fine and
two-year term of imprisonment may not deter  potential
nffenders from propagating discriminadng customary law rules
of succession against widows and davghters.

Also, the argument that statute mught stunt prowth of
customary law docs not arise because no legal sysiem 15
perlect, The legislature can avert the problem by carrying out
periodic review of the law to ensure that it accords with the
dictates of contemporary Migerian socicty. To have cffective
legislation and promote justice @ judicial decisions,  the
prevailing social realitics in comemporary society musl be
taken into consideration. The eliects of social interactions and
imlercourse among the cultures of the world must also he
allowed 1o permeate and influence legislative and judicial
processes, This is so because no nation can sucecssfully live in
isolation in the world of wpday. In addition, law as a means of
social engineering and societal control cannot exist in vacuum,
if it must he obeved.™ Thercfore, the state parliaments must
wentify the cssence of prevalling social happenings, the lenor
of the constletion, judical  decisions, and  applicable
mlernational insiruments in approaching the issues hordering
on gender-based discrimination upon intescacy.

The reluctance exhibited by the Naticnal Asscmbly in
domesticating  the United Nations Convention oo the
Elimination of all forms of Discrimination against Women
(CEDAW) of 1979, even though Nigeria has assented to the

[y
Ly

47 Legabalve nslersasn 0 i0WssIacs Aucscasion cages bai been adopeed
successfuldly in other jurisdichons: [or similar ssisens. [o South Adrcan bog
vELEnes, widows Fad mo righis of suceeasion wndey the inhecitance pripcipies
nl Fihememifasmyrect! il e Soceession Aot 13 ol 195w il S
Ex mamme Leenw (1905 22 50 340, Cocbett, M M, Hotmeyr, G and Kahn,
T Lo @ Swecesyion de Sowh Afven, 2wl (Claremont; Tuta Law,

20000, 500,
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sewention, bespeaks of the conservative posture of the
- of past and present national legislators i Nigeria as
S »s gender-based discrimination is concerned, ™ 1t has been
w=ucd that this atitude of (he vativnal legislators makes it
mossible for specific effect 1o be given to the general
geosision in section 42(2) of the CPRN, which prohibits
Secrimination perpetrated on ground of sex or circumstances
of hbirth.* The domestication of relevant international
cemventions against gender-based diserimination will go a long
w0 influence the state legislalures in enacting specific laws
w proscribe gender-based discrimination under customary law.
Thee is why the legislature in some jurisdictions with similar
provisions in their constitutions are expressly required by law
= enact relevanl laws to specitically give effect to the part of
2 constimtion that generally guvaranlees nghl W equal
protection o citizens.™ This appreach commends itselis 1o
Magerian  legislators as a  veritable means of  checking
decriminatory customary praclices upon mlestacy, with the
Sope that the exccutive arm of government would muster the

£ Guung: by ancecedencs, 9t appears el b Migerioe Jegisianrce - ks no
realisst the wseluluess of sender equalite in succession mansrs. This hay
largely contribubed o the delay o comog upowith legslations. whizh
promile gendcr balanoe o0 succrssion matiers, The legislanire mst consicder
advapcemenl in this ance of Migenia's jarispradence apains the backémp of
contcmporary miokal omeofaiion ol general socieial develbagmmonts,

£ Bee Chinwubn, MW “Cain Trest be wsed o Promoe Beter Geender Cauily in
Propery Distribatien o Miveria?™ Ualversiy of adan Law Jaumal |, o
21161

S0 Sep the Constitubon ol (he Bepulble of Kenva, 2000, am 27, and the South
Afmcan Censinuation. 3996, an. 9. Besides the peperal prohitibioe ol
discriminnbory prastices om grounds of aox, diese constanations requirs the
lagislamne o cnecl specific legislalions desygred ovredires any dessdvantage
suflered by bidevidusls or growps bocaves of discrimination io order i give
fubl effeer te the mealisaion of 1he rishis guaramizend wgler the consimrion.
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desired political will 1o implement the laws after enactment, ™
Alternately, the Mational Assembly can amend the extant
constitution (o give room for direet application of any
international instrument ratificd by Nigera, the Way it has
done in the third alteration of the 1999 constitution which now
gives power @ the National Industrial Court of Nigerig (o
directly apply international conventions. protacols, and related
instruments that Nigeria has ratified in the determination of
industrial dispules brought before . %

To achieve optimal result from legislative intervention, the
administrative  arm  of  government  should complement
legislative effarts in more than one ways, For instance. the
txecutive arm of povernment can :,ump[cmem effores of (he
Judicial and legislative arms of sovernment in two MAJOr Ways,
Firstly, bills for the prohibition of distriminatory customary
practices on intestacy can be intiated and sponsored by the
exceutive. This approach will provide a solid platfiorm fur such
hills to receive the needed attention (rom the legislature.
Secondly and mere importantly. i3 the determinalion to
implement the law after passage by the legislamre, The
cxecutive controls the public funds needed (o cftectively
enforce the law when it is cnacted by the legislature. It 15 also
the executive arm of government that controls the Police and
other state apparatus needed for enforcing court judpmients. To
ensure that the ohject of any reform agenda is not defearsd, the
cxecutive must be dedicated to sincere implementation of

31 Emecutive impmlo i necessary because as hae been ohserved, the miajes
prollem  milistiog  against seform i Nipers s lak of pr DT
nplementation ol lws and ol ahsence of laws. See Avoola, 0, “How the
Chureh zan Fight Coreuplion, ™ TELL Mawizing, Febroary |, 20040, 52

520 Bew s 2534008 of Me COFRN {Tlei=l Alleraniond A 2000
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kaws amd court decisions,™ It s for this reason that the
Bas becn capressed by various wrilers (hat the major
militating agamst crinioal law regime in Migeria 18
the absence of applicable laws bar lack of the desired
geiscal will to enforce existing laws.™ In addition, the
smecunive arm of government can champion the move for
smercssive  sensitization  of the people  in traditional
esmmunities, where discriminatory Custorary pracuccs arc
esmmon, on the provisions of the laws passed by the
emslamure and the implication of decisiens given by the
etz This i5 necessary hecause the actualization of
meccession rights of women can only he realized if there is
waccspread awareness and if proper understanding of such
mehrs is encouraged. The exceutive arm of government should
aso fortify the mstitutions tesponsible for promoting the
peotection of human rights. This includes the courts, the Police
e other relevant public imstitutivns.

= Ayoolas O “Hew the Chorch cime Dight Correpion, ™ PSS Mapezioe,
February 1, 3010, 52

5= Okegbule ™08, *The Nigerian Facior and 1he Cionisal Justice Systzm,”
Umresrsiy of Aenii Laow Jogeaey 7, (003 D650 JET, Dopkals M5
andlbe- Macuenyi, O “lmpact of Toadinoral Praczces on the Bepooductive
zned Health Rizhts of Womnen an Mipersa,” Progenty pieal Coogeenporars L
S T, CH02-2005) 28 Ewere, A ONEITT and Good Governanes i ihe
Migerian 8 Indwatry (Bewio Cily: Ambak Press, D015 2250

55 Semce cwloere 15 alwaye in constune flo, people will chanee cheir behavivur
when they dre made o wndessind e hazards ael eligiily asaociated with
duserimingtory customacy prociives, ard thitd i i possible W mive up wnjes
pracifces withoul giving up meaningful aspects of theis culrze Roa-
gonvermmenidl urganizalion: can equally complement she role ol 2ovemmen|
m ensuring dhal sensiiEanien oo approprisic laws inocsicsded oooaoal
communities whese miqerily of these sahjecl oo cosomiry Bres reshiie See
Dhogbule M5 ard Thua-Madueoyi, © “Impazt of Tradiional Practiczs on
hye= Hq_:lr"_lﬂll-:[i'r: sl [ leabth Wighns ol Waaren n Miger, ™ Cresenly o
Contemrarary Lav Sogmal 7. (2002-2003): 23,
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IV. CONCLUSION

There is no painsaving the ohvious  that discriminatory
CUStomary practices obviously offend the inviolable pone
discrimimation norm of the Constilution. They are also
meonsistent with apphicable international Inslrumnents agains
gender-based  discrimination. T s equally established that
Judicial pronnuncements against discriminatory customary faw
rules of succession cannol significantly redress the perpetration
and perpetuation of discriminatorycustomary practices. The
legislature has the potential 1 check discriminatory customary
practices  or improve on (he efforts made by court in
addressing the problem if adequate laws are enacled o
proscribe discriminatory customary law rules of SUCCESEI0N.
The need to resort o penal measures agdinst perpetrators of
discriminatory customary practices was avknowledged by the
Court of Appeal in Muajekwn v, Efikeme™ where the courl
condemmne] the ofi-ekpe and wrachi customs. This sume slep
was laken by the Supreme Court in Anekwewhere # pumnitive
sum of two hundred thousand naira was awsrded agdinat the
dppellants as costs for denying the respondent (widow) the
right to inherit her deceased hushand's cstate under Awka
native law and cuseom,” Like every other criminal acts in
society, the use of legislation may ot completely eradicate
discriminalory customary practices relating to inheritance, it
would however go a long way W further suppress the
incquilable practices and mitigare  the  hardship presently
experienced by Niserian widows and daughiers following the
perpetuation of lopsided rules of inheritance under Customary
law.

I GG 3 NWLR (T 63T 400
I 2O Y RWLR (M Iy N3, 427,



WAR AGAINST BOKO HARAM INSURGENCY IN
%1GERIA: BETWEEN IMPLINITY AND TTURAN
RIGHTS PROTECTION
By

Dr. Y. A. Fobur, Ph.D.,BL"

Absiract

This discourse overviews the evolurion of the Bake Haram
mswrgency n Nigeria to the noere of the [nsurgents
sperations. If also examines the legal srariy af the Beko
Beram  fnsaegents in lgw  both  under  wmunicipel  ond
sernational tows. The result of the examinaion reveels that
o insurgems, they are no were than ordary  COmHan
emmingls, Against the background of their legal sfaius as
commont - criminaly, the  exposition  ferther examines thewr
fandamental vights i anyl ws-g-vis e way against he
msurgency by Nigeria's armed forces, The nature and extend
o the protection insurgenes have v low especially under the
Geneva Conventions of 1949 gnd their additional protocols
1977 and 2003 respectively in the course of the efforts lo bring
shem nnder comtro! are olio examined. The ngtere of the
offences that can be cowmmitted o the war against the
msurgency v members of tie Nigeria's armed forces as well
ar the insurgents are alsa examined, Individuel and command
responsihilities by members of the Nigeria's armed forces are
also discussed. A conclusion is drows and the way forward
suggested. '

& D Yakohby Adamm Fober prevaie consulacio Joersioaal Law
esprecially Tnermalinned Coinal Law, Humon Righis, Law of the Sza, Oil
and Tras | avwe oy Consdusonal T
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1. INTRODUCTION
A part from the civil war Nigeria's military fousht between
1967 — 1970, 4t no time has Nigeria's military capabilitics o
maimtam law and order as well as the protection and defence of
the rerrilorial miegrity of the nation been challenged and put to
test as the war aganst the Boko Haram insurgency in the
North Eastern part of Nigeria.' The Mailalsine insurgency of
the varly 19803 consumed thousands of lives and properties
(both  Civilians and  security forces) vet the deercc and
magmiude of the loss of lives amd property did nol match the
level being witnessed under e Boko Haram insupgency
Nigeria in s cfforts o defeal or bring the insurgency to
bearable nr tolerable mits has deployed ils milieary and ofher
arms of its security forces as well as seeking forcign assislance
[rom foreign mations, especially its neighbours.” In the process
of [endig off the Boko Haram insurgency, Nigeria's security
[orves, especially the militarv. have used or been using
differemt methods or approaches m the war. Initially, it started
with negotigions to exira judicial killing of the leader of the
sect; late Mohammed Yusuf, when negotiations failed (o full
scale military confrontations nsing its armed forces, especially
the army and air force, in its efforis o defeat the insurgens,

Lo The Nigerian eivil war was o rebeibon by the Teho speaking iribe of South
East figerualempting to break out of Migerin for olleged maceinalistion
i il ke i polilzzal shoinistralionspower shanoe e Nigerin The war
tasted berwoen 1967 - THT0 aod over Oag Million people wote repoitedly
Rillal,

I The Maitatsine deurgenve sorurred 0 Maidugen, Suroo State bur laer
sprnl o Baro, Kaono Siae asl Yol Adamaws Stne o Ue early 19 12
came about a5 a resnll of presching by oo Matioomed Barea Maitaing
againsl the irnperfections in the prchee of lomic celigon o0 the Northern
parts of Nigeria then and s Gesicg fo sanitize the Gith. $ver Tive Handred
Thowasarkl peiple were allegedly kilkzd m ihe course of the nsereeocy.

3 Ihe Bepublze of Boin, Comeroon, Chad and Miges
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- W consequences of Tull scale military confrontations with
ssargents are casualties on both sides o Nigeria’s military
well as the insurpents to civilians who are neither the
¥ or the msurgents.

The methodolopy for the execution of the war apanst the
by Niperia has been eriticized by many who view it
& Bems contrary to the rules and customs of war In
lar, it has been argued that the methedolegy for the
gesccution of (he  war is against the four {4} Genceva
Comventions of 1949 and their 1977 and 2003 Additional
Peeocols which offer protection o combatants, the sick,
wounded and civilians in tmes of armed conflict be it
weermmtional or internal. Nigeria®s military operativns against
e msurzenss has been viewed as

Barbaric and primiive.’

The war ﬂaﬂillﬁ[ Bako Harem insmrscocy by Hig—:ria'a armed Lusves lad
sirracted 2 lob of oositinns acd commentaries bath local aced globally I bas
Been crificized by some vaines such as the Unieed Stares that the coveduct of
e war bzs been conizary tooall known inlermaionsil iimanitarian laws or
the baws and vustoms ol warlae which Nigeria has «ifer rnlal o scecded
oy, amd ilnes hound o apply i the camduct of the hostlide: aih G Boka
Haram mwsurgent:, [ s o protcst to the meshodology of e war aganat te
imsrpents Lt the US Compress dnvoked e Lezhy (Amendment) Asl ol
20011 against Migerm by rofusing o assisd it with miliary gids’assistance io
the promceution of the wir The Law 15 a US law tha amenids the Farcign
Assistanee Acl 1961 which iz s bunsn ogles law that probibils e T
St and Defenos Depainecnls: fam provilioe militry assctanze o foreipn
military wits that violie loman oghis with brpunity. Ta impleeent the
byw, U5 embassics 2nd the Burgae ol Demoiacy. Humae Rizhts aed
Labour and the sppropritz cginal burzan of the US Deparine of o
vet pocemiial recipieuts nf sceurity assismnce 108wl i3 found o have beeo
credaiahly dnplicated iooszrones human righte sbuses,assistance o5 asaally
denied unlil sich o namion’s govermment Gikes Sffectoae stegs o brice the
responsible instindions o persons within the amibel ol estiez: The TS



ot Wie Aprtist fova Havam fqwegency fe Mpero; Seoveen fmmmine 13
Arad Hunivrn Siplrs Profeciion

This discourse exumines the meaning, evolution, the status
of the Boko Harain  insurgents under  Nigeria™s  and
internatienal 1aws, ihe legality of the methodoloay heing used
by Nigeria's military in e war against Boko Haram o fhe
protections offered the insurgents in law, It also considers

govcimmenl fug lune been s maper, if poc the Jarocsr pooedider of assislances
throuzh funding, traiing. won-ledlsl equipment, andiop WLADORTY T S0rcign
utilicay 2l athes securily Torces wlobally. This 1= the easeace of te Laaby
CAhrnendmenty Act of 2000, For insrance, w2014 i spent 25 Billion Diollars
OFL Erining aiad cguipplayg lereign militories and law enforecmicnl agencies ol
mre. thare 1Y macions, Sepurity assistance . o doven By overriding 105
pabiona]l  seousicy objocives, nchsling o desice o challenpe’sverlazn
ool regimeey dazing the Cold War sea. counezi doog rallicking in the
5900, o0 COUNLED SNE-WESICr Eoiores w e 2000, Molwithsianding US's
leag fesaory of providiog assistance o foreipn acned forces, some purlion
ol the assistazce has boen provaded 0 lozces that repress and abuse ten
owh peqrabsliins. The US  gowvemnment through b Swee Depariment
nnpleinends the Leahy Law through 3 process Knean s the Leahy vening. A
prospeciive aid recipiculs witit is searched for evidence of past or jresen
commission of pross human cichis violatoes. The Ste Departmen: hac
interpreted. “gross Duman oghos violatsme” o mean 2 small poemlsee ol
B acis such us murder of coa-combatants, eure, disippeariog of
peupls to raping of wommci, The LS in e onplementation of the Lealv law
has polnicizel i appheotion o suit §8 suategic natiomal amd security
imlerests, Aftimes, tie apalication of the ko Tas gone conerany o the Teae
are spizin of fe faw . Agnesd, Migesia’s military in its desperation W cow or
dofzat tue Bake Hamam insurseacy might have oversteppesd ils hoomids on
man rights ablizations. cther ie@tions weowhich the 15 has extended or sl
extends asgiEtanee ve dones worse buman rights abusca. For istancs, there
i a0 enaral 41 legal justification for the continous ex #nsjon of such aids
[=rae] which has the worst liongn riphis records apamst the Palesimans m
Wil Bank oo the Gaza stvip. Tt clealy indicaies o glesful hypoorisy in 15
toreden policy. [noas much ws this auhor coneedes 3 Tsracl's sights
cistense and sell delence lsael has becn L.=.i|'|5 anpreportionace. aod
excessive fore 0 Gaza which bas cassed the denths of hundeeds of
thousancs of sivibians, i (e demaliton of setlemens consbockad Qe
Wesl Benk. The law alse doc: not agply wiers the U5 pational securicy
ineerescs 18 volved sven wlice thare i Tigrans human right abuses.
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whether or not Wiperia’s military are culpable of human
violations resulting in war crimes, genocide and crimes
e humanity in the prosecution of the war against e
wergents, Individual and command responsibilitics in armed
semilict= are also cxamined. A conclusion is drawn and the
s forward on the war suggeseed.

2 EVOLUTION OF BOKO HARAM INSURGENTS
Soko Haram insurpents actually began as a group which
stwmed 1 he innocently exercising the tfreedom of s
sembers (0 associate with each other, to freely worship as an
Belamic body that sought 0 commit members o spirival
gevotion o Allah, Sometime in 2002, the group, then known
2= “Talibans”?, serfaced in a horder village called Kanamma in
Yobe State and they codenamed the territory they occupled s
“Kandafiar”. borrowing the name [rom Afghanistan. Noet
bong, the Talibans, as they were called, had a vielent battle
with policemen in Kanamma, Solliers had o be deploved
during that battle and the Taliban went underground with soime
members killed while others fled.’

By 2004, another group of a resurgent Talibans attacked a
Divisional Police Headquarters in Bama and Gwoza local
governmenl areas of Borno State, killing police officers,
setting the police stations ablaze and varting away rifles. Again
soldiers had to be deploved 1o lght them around the Crwosa
hills. Some were killed, others fled into Cameroon Republic.”

The Talipans went quiet until 2007, when they appeared
Kano around Panshekara, atmacking a polwe siation and they

5. Thaily Trust News paper July 26, Z0LS, . A3,
f. Mhid
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fled with some killed. After (he 2007 clections, the
Maohammed Yusuf, whose strange preaching caused
uproar in earlier vears, resarfaced with far more intemse
waged againsl Western education and democratic sy
Again, Mohammed  Yusuf was dangerously exercisine
democratic freedom ol expression and treedom of wordmp
way of preaching and was having followers who
exercising therr democratic righis (o freely associate
aroup.

Before the 2007 clecdons, key political actors i
serving and aspiring governors. serving and aspiring o
and state assembly lawimnakers as well as other 1op gove
ollicials under Nigeria®s democracy . particularly in moss
of the poorer Northern Nigeria, had introduced the dj
of [ree motorcyeles o youths in the name of job creation
empowerment: The motive was alse w court votcs.
million of mutoreycles everywhere across the country led
national policy introduced by the Federal Road
Commission (FRSC) making it mandawory for all rides
avguire and wear crash helmets.

The followers of Molammed Yusuf in Bormo Stas
called “Yan Fusufivea™ and not Boko Haram. These fo
mostly rode on motoreveles and because the members did
recognize constitutional democracy, ihey deficd the polics
crash helmet. In the second week of July, 2009
Yusuffiyya members were moving on funeral processios
Maiduguri and were inlercepred by members of 2
Military and Police Anti Robbery team called %
Flught”, set up by the then Government of Borno Stae

St
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sts over the crash helmer epsured, lcading tooa
= of “Operation Flash™ opening firc and mjuning some
of the sect in self-defense. A woek aller tha
the late Mohammed Yusuf wssued a sermon, directing
members (0 arm themselves. He cited mstances that
was neither a commission of enguiry nor any punishiment
wout on the man that opened five on hus ollowers as well
wed access 1o offering Blood donations 1o their wounded
L}
Few days afier Yusuf's sermon to his followers asking
@ & arm themselves in preparation for jibad, aboul seven
W= mecmbers were arrested in Biu, Borng State, with
sume miaterials like empty shells, gun powder, fertilizer
g chemicals used in making improvised exalosive devices,
dayvs after these men were paraded. there was the first
explosion in Borno State, However, that very week,
was an attack in Bauchi around July 26, 2009 with
s of Mohammed Yusuf attacking police formations
ghan 48 hours afier attacking Bauchi, the seol launched
coordinated and deadlicr attacks, on different police
gons in Maidugpri in the carly hours of July 27, 2009,
was the first major erisis amd i lasied 60 July 30° when
& was killed.'"
The pame Boko Haram actually emanated from Bauchi,
 State as 4 product of media reports. While the
pents woere called “Yan Yosufiyva' m Madogur. the
of Bauchi called them *¥an Boko Haram® and wathin a
o of davs, the Nigerian media adopled he name Roko
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Haram which remains up to wday. Meanwhile, Mohammed
Yusuf was arrested by SECUTILY Agencies and arraigned in court
on different veeasions before the July 2009 crisis but on all
occasions, he was released on badl by courts in line with
principles of law enshrined in democracy  where accused
porsans are presumed innocent until proved guilly by the
court. Whenever Yusul was granted bail, he was received by
maloreades in a political rally-like manner by tis followers at
the Maiduguri International Airpor.,

3. LEGAL STATUS OF BOKO HARAM INSURGENTS
The Black's Law Dictionary defines an insurgent as a person
who, for political purposes, eflizages in armed hostility apainst
an established povernment." Insurgency however las heen
delined as a violent moyve by a person or group of persons to
resist or oppose the enforcement of [aw Or running  of
sovernment or revolt against constitured duthority of the state
or laking part in insurrection.'” Thus, insurgency refers to a
violent move by a person or Eroup of persons o resist or
uppase the enforcement of law ar tunning of government or
Fevolt agdinst & constituted authority or government of a sigle
as Nigeria.

Within the context of the definitions and descriplions of
insurgents and insurgency in this presentation Boko Haram
members comprehensively qualify a3 insursents engaged in the
dcts of insurgency. Initially when they cmerged in early 2009
they and their leadership claimed to have arrived Nigeria's
scene o clean wp the mismanagement of Nigerias political,
social and ceconomic scenes of corrupien social vices and the

L1 Bt Llifon . 523,
12, &1 Meli, The Nigesian Law Dictionary, Tst Editon. Zaria Tamaza
Putilishing Company Lul, 190 o ETS:
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msmanagement ot the economy by the political class, Then,
e mrgets of attacks woere members of security offices {all
+ but subsequently changed their mission to apposilion (o
education. Aler the change in mission, their targets of
becarne every body and no longer restricted to security
L, Every Nigerian and lorcigner became subject of
w them as well as the destroction of both private and
guisiic buildings using sophisticated weaponry. They launched
8 sorts of atrocitics on people living in Nigeria, '

Boko Haram msurgents can rightly be regarded as
wsmmon crimindls unleashing attacks on defenceless civilians
e their propefty resulling mlo mjunces, loss of lives and

y as well as forced or massive inlernal displacement of
geople out of their habimal places of residenve. Their attacks
o have the concomitance of driving busipess/investors bath
2l and forcign away from an insecursd Nigeria o the
ion of clements of treasonable felony, terrorism,
. crimes against humanity war crimes to genocide
pumisiiable upder Nigeria's mumcipal law and in international
s
&2 the words of Professor Ladan insurgency mvelves siniations
- of confrontational acts of violence, which can assume various
Sorms; from the spontaneous generation of acls of revoll o the
srugzle between more or less organized groups and the state
ashantics o power, In these sitwations, the authorities in
gower call upon extensive police forces, or even armed forces

= MT Ludan, "Disgoosiic Beview of Iosurgeney ar Migena: The Lepal
Demeikion” i Bavers University Joormal of Public Las  (BUIPLY Yal. 2.
Mo 2, Decernbes, 2000, 1, 18 2

B Bed po4.
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W restore amlermal order. As for normal ensions. the term
usually reters lo either simations of serious tension be {Fiey
political, religious, ethnic, social, ceonomic, elc or sequels of
internal distarbances or an armed conflice. '
Ihe aciivities of Boko Haram insurgents are clear crimes
under buth Nigeria’s municipal law as well as international
law. For instance, their indiscriminate use of violence hecomes
crimes of terrorism when fhey use arbitrary violence or (hreat
nf lorce deliberately aimed at causing fear, harm or kill by
attacking defenceless  civilians  and  their  property  ur
undermining peace by distupting social, political and economic
lives of Nigeria or any part therent.

In international Taw, there 15 no rude against rehellion as ir
15 strictly a matter within the domestic jurisdicdon of a state to
deal with according o its municipal Taws, Once a siate has
defined its attitude and characterized te siuation as in the case
ol Boko Haram insurgency as crime, (he matter is purely
within its domain to legitimately interfere. ™ Bokn Haram
insurgents are criminals and nor belligerenss thal are entitled-o
some rights and recognition by fhird party $iates, However,
where rebels as Boko Haram msurgents have been 5o
designated by the state, then other states Ay OF May not agreg
- gram them cermain rights e, other forms of protection
recognized in international law. ‘The insurgents however, are
nol belligerents. Accordingly, other stales arc ar lberty to
define their legal relutionship with them. 7 lnsurgency as in the
case ol Boko Haram iz a purely provisinnal classification amd a
stale may decide, for example. w protect its nationals or

15, Fhid

Mo Shaee, MOML Inletmatioral  Law, 5ih Bdition Carmbiidges Cambridge
Ciniversity Provs Leds 2003, 10684,
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ety in an arca under the de facte conral of Boko
msurgents. On e other hand, belligersncy 1s & formal
swolving rights and duties, In e eyes of classical
sonal law, viher states may accord recogmtion W rehels
ceriain conditions have been fulfiled.™ However, the
semes of insurgency and belligerency are lacking in clarity
g o= exiremely subjective, The absence of clear eriteria,
sewlarly with regard o the concept of insurgency, has led
wreat deal of confusion. The issue is of great imporiance
e majority ol contlicts in post Second World War have
= essence civil wars. "

HUMAN RIGHTS PROTECTION IN

CONTEMPRARY JURISPRUDENCE

s no doubt that e Bokoe Haram insurgents are
since they are not belligersnts, International law
v international Tuman rights laws and the faws of
4 conflict both under customary and under the Gepeva
sentions of 1949 along with their respective additional
sols  however, offer Beko laram insurgents certain
cnons against any and every method or means of
= ¥ Nigeria has an ohligation under #1s municipal and
emational laws to protect, defemd and preserve most, if ool
of the fundamental cuarantecsrights conferred upon Boke
= insurgenls in the course of the prosecution of iis war
st them. The foundation of the Guoeva (Tonventions
wmems 15 (he prineiple that hoth combatanis and those not

44



The War Againsy Boko Moegr Inocrgency To Migerias Setavens lopundy 4
Ancd Huimane Righes Frovecnion

actively copaged In owarfare have a minmem  standard of
lreatment,

The promotion, protection and preservation of tundamental
human  ighis by nation  sates which began as  mere
philosaphical thoughts of natural law theorists have achicved
global acceptance that the international community now regard
the concept a5 # rule of jus cogens in international law, Thus,
it is the responsibility of the international community o
promofe and prowect human rights of all parties engaged m
armed conflicis be they international or mma-state. However,
al limes the inernational commwnity ntervencs to prohibit
flagrant violations of human rights embarked upon by a stae
and such a statc cannol clamm or hide under the cover of
interference m ity internal affairs which ordinarily would have
fallen within its domestic jurisdiction.®' It is a basic rule in
international law that states have no right to encroach upon the
preserve of other stale’s internal affairs.™ This is because the
United Nations Charter provides that sovercign equality of
states is the principle upon which the United Nations operates.
The Charter provides:

Mothing contained in the present Charter shall authorize the
United Mations to intervene in matlers which are essentiallv
within the demestic jurisdiction of any state or shall require the

2L, Y.A Fobur “Balancing the Same Sex Marmage (Prolihiten) Act, 2014
within Fundamental Human Richis in Mizeria” in Migerian Mabonal Human
Righss Commission Joarmsl (MNHRCTH Vol £, Decembszr, 2004, . 34, See
alse YA, Fobar *The UN Secunity Council aml the Polifies of Inmzrvention
in Bevional Confleis. & Case Smdy of the Intervenrion in the Libvon
Crsis™ in 3..:1:,-1:[:: University Jowrmal ol Fubls Law :_I:!-l!J'I'I.'I Vil 2, Mo 2.
[ Recesgher, 200110, 82

X2, Fabur, Loc. it
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sembers 0 submit such maliers o settlement under the
Charter. ™

I= consideration ol the imperative of sovereign egualily of
m international law, Brownlie observed as Lollows;
meernational  law  exists, then the dynamics of state
sgnty can be expressed in terms of low amd as states are
and have legal personality. sovereignly is, ina major
& relation to other states (and of orzanization at stales)
by law. *

The same intermational law has, however, gualified the
Wectrine of stale soversignty/domestic  junsdiction by the
mehonity of the international community to inlervene at any
sseance where a state flagrantly abuses the human rights of its
cezenry. Once the inwermational community determines that
Sere is (he flagrant abuses of human rights by a state, il
emmmot hide under the cover of the doctrine of statc sovereignly
wr domestic jurisdiction 1w perpetuate human right abuses, The
deermination of whether or not a matter is within a state’s
Semestic jurisdiction is a question for micrnational law to
Se=rminc. In e celcbrated case of Tanis Marocce
Measionality Decrees Case, the Permanent Court of
Swermational Justice in its advisory opinion succinctly  held
mm=T alia:

The question whether or not, a cerain Mater s or 18 0ol
solely within the domestic jurisdiction of a stale is an
eseenually a refative  guestion. It depends upon the
@evelopment of international relations, Thus, in the swte of
se=rnationa) law, questions of nationalily are, in the opinion of

= Amicle 247 of the Uniced Wacions Charesr,
2% Brownlic, I Principles of Intesnateenal Law, Ath Editior, 1950, 287
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e courl, m principle within the exclusive preserved domain
of states,

No doube, virwally all matrers thar leday are classified as
humian rights issues were during the 19% Cenury classified ay
within the internal sphere of national Jurisdiciion. However,
since (he conclusion of the beginaing of the 20 century and
particularly afier the Second World War, the concept of state
domestic jurisdiction  loss around on matters  related  or
vonieeted  with buman rights vielation, In the words of
Irofessor Shaw:

I more recent years, (his argument has lost ground when

human rights are at stake. The Secomd World War 1y a turning
Point in the wiy the intetoational community regards  irs
respect for human righis. The lung standing principle of siae
ROVETEION vis-A-vis its national's has in the course ol the vears
been eroded. The UN Charter explicitly proclaimed human
rights o he a maiier of legitimare {nternational concerp, ="
Sharing the same stand with Professor Shaw is Magdalens
Sepulveda when she posited as follows:
Fist. how a state (reaes ils oW subjects 15 nowadays a
legitimate concern of (he internationg] community, Secondly,
there are now superior internationial slandards esiablished by
colmmon consent, which mav he used fur apprdising standards
of doemestic [aws, and the actual conducy of SOVCTRIZT Sales
within their own territories and in the exervise o their internal
jurisdiction, *

25 (1923, PCLT Series B. P 4], Sew alsn e case of The Prosecicor v Tadic
FIERIGE 35 T 55

—n BEaw.ap o o 1071,

Mugdalena, 50 ecal. Hunn Righe: Meference Handbook (Cuidid Chilnr

Costanc Unive-site for Pezop) Fid e
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. it follows [rom the above analysis that human rights
presently cannot be deemed te he matters which fall
gty within the demestic jurisdicden of any  slate
iz mclusive) and indernational action in respect ol their
cannot be seen as affront to stae sovereignty. Slates
-+ emhark on a flagrant violation of human rights under
—de of state sovereignty. In the words of Yerima:
smportanily, the principle of demestic jurisdiction, under
= 7 (7) of the UN Charter does nol extend ils lentacles 0
wes covered by Chapter V11 of the same charler. The legal
—mion of this is that where flagrant violation of human
e constitute breach of, or threat tn peace or acts of
—esson, the international community may intervens, ™
Daesilled from the above position of inernational law on
g smatus of protection and preservation of fundamental human
s Nigeria cannot hide under the fagade of the war agansl
. $laram insurgency w viola the fundamental rights of

EsuTpcnis.

METHODOLOGY OF THE WAR AGAINST BOKO
HARAM
msponse 10 RBoko Haram's attacks in the north-east, the
—an military have arrested at least 20,000 young men il
wx mnce 2009, sume A5 young as nine years ald, In moest
g they were arbitrarily arrested. often hased solely on the
of a single unidentilied sceret informant. Most were
in mass “screening” operations or “cordon-and-

Yerime T, F. “Halanring State Soversignly and Hurma Rights Protection
sler the African Svstem: The Local Remeidies Rule in Vewus® in Hoanon
i Bonew Vol 2, Moo 1 Jaby, 2011, 425,
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search”™ raids where security forees round up hundreds of men,
Almost none of those detained have been broughe to court and
dall have heen held withoul the necessary safcguards against
murder, torture  and  ili-treatment.  Detainecs  are  held
meommunicado in exwemely overcrowded, unventilated cells
without scminary facilities and with little food or water. Many
are subjécled to tonture and thousands have died [rom ill-
rreatment and as a result ol dire detention conditions. ™

3.1 Overcrowding and SulTocation

The conditiors of detention in Giwa barracks in Maiduguri and
detlention cenes in Damamru are repariedly overcrowded that
hundreds of detainees are packed ino small cells where they
have W luke turns steeping or cven sicing on the floor, Al its
peak, Giwa barracks - which was not huilt as a detention
tacilily - 15 accommodating more than 2,000 detainess at ome
time. Hundreds have been killed in detention either (hy
soldiers) shocting them or by suflocation. ™

5.2 Fumization

In order to combat the spread of disease and stifle the stench.,
cells are regularly fumigated with chemicals, Fumigation may
have led tw the deaths of many detainees in their poorly
ventifated cells, Many Boko Haram suspects have died as a
result of fumigation. They are [umigated with the chemicals
used for killing mosguitoes,

I Ampesty [ofeomanonal Bepois, June, B8, po 11
3. That,
31 [hid
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= Terture

b= have been comsistent reports s well as video evidence
werture by the military. during and after arrest. Tormer
smees and senior military sources described how detainees
pesularly tortured o death, hung on pole ovet [ires, tossed
deep pits or inferrogated wsing electric batans, ‘These
arc consistent with widespread patterns of torture and
ent documented by Amnesty  International over a
ber of years. ™

Extrajudicial executions
= than 8.200 people have been unlawiully killed by the
rv and associated mililias in morth-east Nigeria. The
1 case documented by Amnesty International took place o
gach, 2015 when the military summarily killed more than
&0 detainces who had fled Giwa Buarracks after Boko Haram
d. Many of the killings sppeared to be reprisals
wing attacks by Boko [aram. ™
The assertions by Amnesty Tniernational Report in func,
25 represents the version of the storics being old by the
o Haram imsurgents. However, Nigeria’s Military High
Cammand which is actively engaged in the war against lhe
sents have contimuously denied the claims/allegations by
: International and the insurgemis as false, The
mand instead blame the insurgents for the hagh incidences
of @e destructions of lives and property in the course of the
St against them, It would appear in the considersd opinion

= B
= B
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of this author that both sides in the war agains| the nsurgency
are bemng coanoimical with the ruih, It seems [rom local and
inernational repors that both sides are involved in the
destruclions of lives aml properey.

6. FUNDAMENTAL RIGHTS OF BOKO I1HARAM

INSURGENTS
It 15 i the area of fundamental human righls protection,
defence and preservation that imermational human rights and
international humanitarian law or the law and cusioms of war
converge and overlap, They are hinding on all states and
nations which are engaged in either interstate or infrastae
wars™. States, which are engaged in armed conflicts either
local or international are hound Lo maintain certain minimum
standlard i.e. hunane treatmen! in the eonduct of hostilities
with the other party

Boko Haram insurgents are enlitled to cerlain minimum
standard of treatment from members of the Nigerian armed
torces and its militias especially the Civilian Joint Task Foree
(JTF) in the prosceution of the war against them. As instreents
Or cven comrnon criminals who are out on destruction ol lives
amil property, thelt and other forms of criminal activities, yel,
the law especially international law confers upon them cerfain
fundamental rights which a nation at war with them musi
protect, defend and preserve.™ The breach of any or all the

34 Migeria has ot -:-rJ'; calthed] b also dormesiczted  all the [ warevn
Cumeentions and ierelors bound by it

350 Arichs 2X, of the First Geneve Comveation, 1949 s amended. Sie alsa
Criven, The Comcagurary Law of Asmed Conflion 2o Ldition,
Manchesic, s, 441

35, Article 16
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amiental righes in the prosecution of the war, amounl o
genocide, war crimes or crimes agaimst humanily, =+
The Geneva Conventions of 1949 and their additional
ools of 1977 and 20003 especially Protocol 11, seek o
prodechon 10 a wide range ot persons who are engaged
«d conflict such as the Boko Haram insurgents. The
dstinction has always bocen hetween combatants and
who are not involved in actwal hostilines, The Geneva
entions and Lheir Additional Proweols in the main seek
scpion for war victims such as the wounded and sick in
warfare; ™ the wounded sick and shipwrecked in warfare
ea- prisorers of war;™ and civilians.* The First Geneva
smwention provides that the conventions “shall apply to all
= of declarcd war or ol any other armed comndllict which
arise between two or more ol e Tugh contracting party,
s of the stale of war is nol recognized by them and w all
= of partial or wilal eccupation of fhe territary of the high
ractng parly, even if the said eccupation meets with no
od resistance.™ The First Geneva Convention deals with
protection of the wounded and sick on land warfare as is
case with Boko Haram insurgency in MNigeria. It provides
e memhery of the armed [orces and organized mlitas soch
&= the Civilian JTF, mcluding those accompanyving them,
‘wiere dulv suthorized shall be respected and protected in all

Amicle 17, .
s Goneva Cooventron, 183449 a5 arnendel
oo Cleneve Comventing, 1509 ag amended.
Thurd Geneva Convenion, [H20 s amended
Fouirth Dieneva Coavenbion. 194% as amended.
Common Aricle 3
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circumstanges. ™ They are 1o by treated humanely by the party
o the conflict into whose power they have fallen on a nom-
discriminatory basis and any allempts upon their lives as
vielence on their person is strictly prohibited, ™ Tormre or
hiological experimentation upon them is forhidden, nor such
persons o be willfully left without medical assistance and
carc.” Further, parties 0 a vonflict as the war againsi Boko
Haram insurgents shall take all possible messurcs to protece
the wounded and the sick and ensure their adequate care and 1o
search for the dead and prevent their being despoiled ™ The
parties o the conflict shall give details of any wounded, sick,
or dead persons of the adversary party and w transmit them to
b ather side through particular means, The Convention also
includes provisicns relating 0 medical unils and cstablishiments
uoting in parlicular that (hese shoold not be subjec) of
altavks. ¥

The Third Geneva Convention is concerned with prisoners
of war and consists of a comprehensive code centred upon e
requirement of humane (reatment in all circumsianees, The
definition of prisomers of war under (he convention covers
members of the armed forees of a party 1o-the contlict (as well
a4 memners of milinas and other volunteer carps forming part
of such armed force) and members of other militias and
volunteer corps, including those of organiced resistance
mevements, belonging o a party 1o the conflict provided the
following comditions are [ulfilled: (a) being commanded by a
person responsible for his subordinares; (b} having a fixed

431 Arcle 7
44, Aricle &
45, Agricle 9.
43 Ariple 10
47 Artick: 11,
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Essmctive sign rccogmzable at a distance; (o) carryving arms
8- (d) conducting operatiions m accordance with the laws
emssoms of war, "
The additional Prowcol II of 1977 provides (hat
gmants are members af the armed forces of a party [0 &
Such armed forces consist of all organized armed
lm:I-:r an effective conmmamd structure which enforces
e with the miles of international faw applicable in
«d conflict™. The Additonal protocol furber provides that
matants are obliged (o distingwish  themselves from (he
an population while they are engaged in an aitack as in 4
- pperation preparatory w an attack™. When an armed
I cannot so  distinguish  himself, the stams of
t may be retained provided that arms arc carried
¢ during cach military engagement and dunng such time
= e combatant 18 visible to the adversary while cngased ina
“mmbary deployment preceding the launching of an attack.™
The Third Geneva Convention further provides that whers
Were 15 any doubl as o the stats of any person commilling &
Sethzcrent act and falling into the hands of the enemy, such
gerson shall enjoy the protection of the convention until such
mme as their status shall be determined by a competent
webority. ™ However, Additional Prowcol T has gualified
Emwle 18 by providing that any person whe takes part m
Seenlitics and falls into the powers of an adverse party shall be

Amiclk &
Enle *
Bl 3.
Rule 4.
Article 18,
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presumed (o he a prisoner of war and therefore shall be
protected by the Third Convention. ™

The rationale for obligations covering prisoners of war in
all armed contlicts 15 founded vupon certain principles under the
Third Geneva Convention. These nclude prisoners of war
must at all tmes be humanely treated amd must at all ames be
protecied particularly againat acts of violence or mtimadation
and against nsults and public curiosity. Thus, displaying
prisomers of war on television i oa humiliating  fashion
confessing o crimies or critcizing their own government is a
total breach of the convention, Prisoners of war are entitled in
all cirvumstances and al all Gmes W respect to their persons
and their honour, =

Prisoners of war are bound only to disclose their names,
date of hirth, rank and serial number to their adversary.”
I'here must he no physical or mental torture. noe may any other
form of coercion be inflicted wpon a prisoner of war m secure
from them information of any kind whatsoever.™ Prisoners of
war who refuse w answer anv question may not be threatened,
msulied, or exposed w0 unpleasant or  disadvantageous or
dishonourable reatment of any  kind. ™ Onece  vaptured,
prisoners of war are 1o he evacuated as soon as possible (o
camps simated in an area far enouph from the combial zone lor
them to be out of danger.™ Mo prisoner of war shall be sent to,
ar detained in an area where he may be exposed to the fight or
within the combat zone, nor may his presence be wsed o

53, Ruie 10
8d Arbelse 16
5. Arbe 17
6. Aruckz 18
7. Arhck [9
3R, Aaticle M
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ceriain points or areas immung  from  miliary
= However, prisoners of war are subject to the laws
of the stale or party holding them. ™ They may be
for disciplinary offences and tried for offences hefore
e war crimes.® They may also bu tried lor ottences
s=d before capure against the law of the siate holding

Toe Fourth Geneva Convention deals with the protection
ans in times of war. A civilian has been defined as any
who is not a combatant and in cases of doubt as 16 the
of such a person, he is o he considered and ireated as a
* The Convention provides a highly developed ser of
« for the protection of such civilians, including the right to
et for person, honour, convictions and religious practices
t profubition of torture amd other cruel, inhuman and
¢ wreatment, hostage laking and reprisal attucks. The
«f and the sick shall be the ohject of particular
mection and respect.
B &= rite law in the law of armed conflicts that civilian
son mus! be protected against the effects of armed
ses ™ Thus, parties to 4 conflict must at all umes
suish between civilian populalion and ::nmhat:mh and
2 civilian objeets and military objecrives.™ Military

At Y1
i 12

L B 13
Sewcke 2.
Memrde 57 (1)
s . Cit.
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perations musl be directed at all 1imes agains military
objeciives. ™

Military objectives arc limited to ‘those objects which by
their nature, location, purpose or wse make an effective
contribution to military  action and whose (otal or partial
destruction, capture or neutralization, in the CITCUMALANCES
ruling at the time, offers a definite military advancage. " Issues
may arise particularly with regard o so-called ‘dual wse’
ohjects such as bridges, roads, power stations and 5o forth and
care must be taken o interprel these so thal not every objoct
used by military forces becomes a military target, cepecially m
view of the actual terms used in Article 52 (2} that such ohjects
make "an effective contribution’ to military action and offer 4
‘definitc military advantage %

Article 51 of the Convention further provides that the
civilian population as such, as well as individual civiliang,
'shall not be the object of altack. Acts or threats of violence
the primary purpose of which is to spread terror among the
civilian  population  are  prohibited’ Additionally,

G, S,

f7. Article £2 (2),

B8 Sce. & e the Bosow conflion 1999, eg 1 A Burper, “Intcotional
Humanitarian Law and the Kosove Crisis'. B2 Internaricnsl Review of the
Roed Cross, 2000, po129; P Rowe, ‘Kovoeo 1999 The Adr Campapn’,
il p. 147, and W, 1. Fenrick, “Turpsting amd Proporiionality during the
NATO Bonbing Campaign Againat Yueoslavia', 12 ENE, 2001, @ 489
wee ailsn the Review of te NATD Bombing Campaign Againg the Faderal
Bepublic of Yugsslavia by a review comminer of the Yugreliv War Ciones
Tribungl recommending that an investigation he commenced by the Offioe
af the Prosecutor: see hitp:www. un.ore/prossres] fnasoda L300 himm, and tle
atempt wr bring 2spects of the bomling compaign belore fhe Euiopesin
ourt of Human Rights! see Bankovie v, Nelginm, Felpgment of 12
Dizeciilsr 2[¥i]
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criminate attacks™ are prohibited, ™ Article 57 provides
e comduct of military operations, ‘constant care shall
= 0 spare the civilian population, civilians and civilian
- Civilian objects are all objects which are not military
pemwes as defined in article 52 (2)."' Culmral objects and
= of worship are also protecied,™ as are objects deemed
emsable to the survival of the civilian population, such as
7=, agricultural arcas for the production of FoodstufTs,
Swestock, drinkmg water installations and supplies, and

e defined o areebe 51 §4) as: fad thase which are not directed ot a
s miliary objective; () tbeee which employ & method o mecans gl
which canmot be as a specifie miliary abjective: or () hose which
= & meihod or means of combel the ellsces of which cannot be linvired
wred b Prodoced [ and comsequently in cach sach case are ol a palure
amrwe military  abjoctives and  civalinng or giviliun vhjecrs  withaur

21 5 UM Chrenbcle, 1984, po 3 with pegard ooan appedd by the UM
- General b0 Iran 2nd Irag o cefrain from arcacks an clvelan iargers,
s i Securrly Councal resolution 450 (183 The shave provisions apply
e B gme by Irag in the 1991 Gulf War of missiles deliborately fired ai
¥ weegers. The firing of missiles ar Tsrzell and Seudy Arahion cilies o
R0 comdifuled, ol oourse, dn el of agimession aguinst a stale oo &
me i conflict: see g, The Economise, 26 January 1991, p, 21,
prowndes that aniliiery odgecirves are limited to those objecte which io
memere Jocation, purpose or wse make an effeenve cnitribotinm i
v =nom and whose mwal o perial  desiruction,  cuptere of
in the circumstances oling ae the time offers a definice
w Ehvanrape.
e 53 Rew also the Hague Convention for the Pristection of Culoural
% m the Bveot of Armed Coafict, 1934 fopcther sith fwe Fics
=i 1954 and the Sccond Peetoeol, 1999, The prolections s o celiral
y e sobject o ‘militicy necessity': sce oarticle 4 of dhe 1054
=i &md asticles 6 oand T oof the 1999 Probecod. Under orticles 3 &nd
o e Protod, protectios s esteodsd o oon-ioeemacional anned
sz below, p, 1072,
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irrigation works, so long as they are nol used a5 sustenance
solely for the armed forces or in direct support of military
action. ™ Amacks are  also  profohiced  apainst work  or
instatlations eontaining dungerous forces, namely dams. dykes
ard nuclear generating slalions. ™

7. TUNDAMENTAL RIGHTS ™ TIMESs OF

INSURGENCY
The application amd enforcement of law in times of crisis such
a8 wars or insprgencies may be described as one of the most
misunderstood aspect of law self. It is rarelv discussed in
academic or ever pracrical circles and published treatise, T
rarely comes up for adjudication; as such its jurisprudence
remaing esolic, abstract, inaccessible and confusing. Yet
emergencies such as wars or insurgencies have always been
with mankind from time immemaorial, and have been subjected
to varied wses. abuses and protective of the security of nations
and the rights of individuals,

International law does nol prohibit war either berween
nalions or within a nation bul only repulates the conduct of
hosiililies berween the warring partiss, With the adoption of
the Geneva Conventions and their prolocols, international law
has almost  completely  covered the  regulation or  the
methodology of warlare. The consequences of the violations of
these rules of warfare are the punishments enshrined in the
Rome Statute that establishes the Interpational Criminal Court
(ICCY. Thus, international law. in addition 10 seeking to
protect victims of anned conflicts also tries to constrain the-..
comduct of military operations in humanitarian fashion, In

Ty Arthcle 54
74 Aricledn
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mmaiyzing the rules contained in the “Law of the Hague™ it
s important to bear in mind the deficate balance w be
hetween military  pecessity  and  humanitarian
ations. The International Couart of Justice i s
Opinion on the Legality of the Threat or Use af
gr Weapony case summarized the situation in he
pwing authorilalive manner:
The cardindl principles contsined in the lexls constituting
fabric of humanitarian laww are the following. The first is
od gt the protection of the civilian population and civilian
sects and establishes the distinction between combatams and
mbatants; states must never make civilians the object of
and must consequently never use weapons that are
spable of distinguishing between civilian and  military
mepes. According to the second principle, it is prohibited (o
ssese unnecessary suffering o combatants, it is accordimgly
shibited 10 use weapons causing them such harm or usclessly
swravating their suffering. In application of that second
gemciple, states do not have unlimited freedom of choice of
“means in the weapons (hey nse.™
The court emphasized that the fundamental rules flowing
&wen these principles hound all states, whether or not they hiad
gmfied the MHapgue and Geneva Conventions, since  they
Seesuuic intransgressible principles of infernational cuslomary
B ™ At the hcart of such rules and principles lLies the
werniding  consideration of  humamty,” The court has
emphasized 1hal, in examining the legality of any particular

= ICF Reports, 1996, ip. 226, 257,
. T
= B
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situation, the principles regulating the resort to  force,
mcluding the right w self defence, need w0 be coupled with the
requiremnent 1o consider also the norms poverning the mieans
and methods of warfare itsell.™ Accordingly. the types of
weapons used and the way in which they are used are also part
of the Tegal equation in analyzing the leilimacy of any use of
foree in international faw_ ™

The law of armed conflicts contaimed in the Geneva and
the Hague Conventions m the considered opinion of this author
apply 10 the war agamsl Buko Haram insurgeney in Nigeria. In
the formative era of inernational humanitanan law 1 was
thought that there existed a distinction hetwesn nlernationals
and non- international armed conflices hased on the difference
between inter-state relations which was the proper focus for
mternational law and intra-statc matters which traditionally fell
willin the domestic jurisdiction of states and were thus, in
principle impervious to mternational law regulation. However,
this distinction has been collapsimg in the recent decades
especially in humanitarian law with the gradual application of
such rules in internal armed conflicts, The Inlernational
Criminal Court (1C)  Prosecutor, TFaton  Bensudah in
september, 2015 assessment of the war against the Boko
Haram msurgency opined that the crises is no longer an
internal crises (o Wigeria alone, She argoucd that it has become
an interpational armed conflict since states like Miger,
Camercon and Chad Republics have also ¢come under attacks
by the Boko Haram insurgents just as members of the armed
forces of this nations alse attacked the insurgents. Im her
opinian, which tallies with the stamp of this author that the

TH. fid.
T, TEdd. See abso the Corle Channel case IC] Beports 1945, pp, 4, 22
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s Convention apply to the contlict and any party il
ends any part of the Conventions of the ICC Statule
ace the [ull wrath of the law cither locally or before
_ The Appeals Chambers of the International Tribumnal
Crimes in former Yugoslavia in its decision in the
case™ refused (o recognized the distinction belween
sl and intra-state armed conflicts in the application
——ariopal humanitarian laws. It held inter alia:
wemed conflict exists whenever there is a resort o armed
serween slates or protracied ammed viclence hotween
wal guthorities and organized armed groups of
geeen such groups within a stale. International humanitarian
soplies from the initiation of such armed conflicls and
s beyond the cessation of hostilities wril a general
sion of peace is reached: or, in (he casc of armed
== a peacelul settlement is achieved, Until that moment,
ional humanitarian law conlinues to apply in the whole
ey of the warring states or, in (he case of mternal
s, the whole territory under the contrel of a party,
ser or notl actual combat takes place.™
Meanwhile, what may be described as an intra-siate or
1 armed conflict may wrn out imlo an international
w=ed conflict il other pations/states become pariies to the
med comflict. The Appeal Chambers in the Tadic case supra
sseeoved this position when it further held inter alia:
% = indisputable that an armed conflict is invernational it it
smik=s place berween (WO Or mMOre StAles. In addition, in case of

# ICC Beport, Septamber , 2015,
& Case No, LP. 04-1.AR T2,
=t p. 438
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an anternal armed conflict breaking oul on the territory of 3
stale, 11 may become international (or, depending upon the
circumstances, be international in character alongside an
internal armed conflict) if (1) another stale inlervencs in the
contlict theough ils roops, or alternatively if (i) some of the
participants in the internal armed contlict act on behalfl of that
other state, ®

8. LIABILITIES FOR CRIMES IN THE WAR AGAINST
BOKO IARAM INSURGENTS
The war against Boko Haram insurgents by Nigeria's military
has led o the destruction of lives, property and other forms of
criminal activities. For instance, Amnesty International has
reported series of extrajudicial killings, starvation, rape and
looting by members of the Migerian armed forces in the
execulion of the war. All these activilies are criminal offences
under Migeris's criminal laws as swell a8 in international law,
For the purpose of fixing either individual or command
responsibilities, some of the offences such as genocide, war
Lrimes to crimes agains! Bumanity cstablished by the Rome
Statuc of the International Criminal Court (1CC7) as alleged 1w
Bave been or being commitled by members of the Nigerian
armed lorees are examined hereunder

8.1 GENOCIDE .

For the purpose of the Statute, the offence of genocide has
been defined o mean any of the following acts commited with
intent to destroy, in whole or in part. a national, ethnical,
racial or relipious group.™ as such, as killing members of the
B3 Ihid, p. 492,

84, Article £ 9 of the Rome Starete of the Titermtioma] Criminal Cowrt,

202, Mipera has ratified 1he staoe and therefors bound by it
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2." causing serious bodily or mental harm o members
sroup, ™ deliberately inflicting on (he group conditions
aicd 10 hring aboul its physical destruction in whole ar in
mposing measures intended to prevent hirths within the
or forcibly transferring children of the group o
group. ™

CRIMES AGAINST HUMANITY

P aaaum humanity means any of the following acts whien
as part of a widespread or systematic atlack
ggainst any civilian population with the knowledge nf
smack mos: likely 0 cause murder,™ extermination.”™
nt," deportation or fercible transfer of population,™
ent or other severe deprivation of physical liherty in
0 of fundamental rules of inernational law:™ torture,*
sexual slavery, cnforced prostimtion, forced pregnancy,
eed sterilization, or any other form of sexual vielence of
shic gravity:™ persecution sgainst any  identifable
or collectively on political, racial, national, ethnic,
_ religious, wender as defined in paragraph 2, or other
#¢ (hat arc universally recognized as impermissible under

Msiacte G (h)
Al G
Brrcle & {il),
Eraecde (2.
el T (1) ()
Bl T 41) (ht
Sl T {1300
rmche T {1
Mesicle 7110420,
Assede TCH D
Ermcle T1) (22
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international law, in connection with any act referred 1o in this
paragraph or sny crime within the jurisdiction of the coure:™
enforved disappearance of persons™, the crime of apartheid ™
and other inhuman acts of a similar character intcroationally
causing great sulfering, or serious mjury o body or to mental
or physical healih, ™

Far the purpose of the offence of crime dgainst humaniry,
“allack directed against any civilian population™ means a
course of comnduct involving (he multiple cominission of acts
referred to in paragraph 1 of Article 7 against any civilian
population,  pursuant o or in furtherance  of stale  or
organizational  policy to  commit  such  artack,
"Extermination”  includes the  intentional mfliction  of
conditions of lite, fmrer atio the deprrivation of access to food
and medicine, calculated 1o bring about the destruction of a
population'™ while “enslavement™ means the exercise of any
or all of the powers altaching (o the right of owncrship over a
person and includes the exercise of such power in the course of
trafficking in persons, in panicular women and children
“Deportation or forcible transfer of population™ means forced
displacement of the persons concerned by expulsion or otlier
coercive acts from the area in which they are law fully present
without grounds permitted  under  inernations]  law
"Torture” has been defined by the statile to mesn the
mtentional infliction of severy pain or suffering, whether

Y6, Arricle 701
or. - Anicle 7 (110
BE.Artick: T g
2 Aricle T i1k
WY, Amicle 723 dan.
FOL. Arucle 7021 i
L2 Articke 7021 (cl,
102, Artecle 7 (2 ]
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an in the custedy or uader

-] or mental, upon @ pers
—rol of the accused; except that tormure shall not include
herent 10 O incidental

o suffering arising puly Lrom,
| eyl sanctions'™ while ” foroed pregnancy’ Means the
-1 confinement of a woman furcibly nade pregnant,
e intent of affecting 1he sthmic composition of any
wtiop  Or  carrying oul piher  grave viplations  of
iomal law. Liowever, e definition shall not in any Wiy
a5 alfecting  natiomal  laws relating [0

The statute defincs perscoution W mean intentional and
deprivation of fundamental righls by Teason o the
v of the group oOF collectivity ™ The slatus further

. the crime of aparthed e meat the inhumane aets of a
f Arncle

cter similar to Those referred Lo in paragraph 16
committcd in the contexr @n instiutionalized regume 0T

~matic oppression and Jomination by one Tacial group UveT

o other racial group Or Broups apd comumitied with the
semtion, of maintaining that regime, " “Forced disappearanct

o persons” Das hoen defmed as e Artest, detention  or
uction of persons by, or with the authorization, support of
; sescence of, a state, 0T 4 political prpanization fullowed by
o refusal (0 acknowledge the deprivation of freedom or i give
dormation an he site or where abou of those persons, with
s mtcntion of rEMOVINg em from (e protection of the Taw

a Ardiche 7 (23]
o= Aicle 72100

e Arncke 721050
e Asticie T (2] ihi.
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1 or mental, upon A persan i the custody or under

' errol of the accused: except (hat porwre shall not inclode
oo suflering drising gnly fram, inherent in or incidental
il sanctions'! while sfprocd pregmancy” Means the
4] confinement of 3 womAR fareiblv made pregnatt.
e intent of alfecling e ethnie compasition o any
gtion  or carrying owt other  grave  violations of
—arional law. However, the definition shall not in any way
gcrpreted  as affccting  mational  Jaws relating W0
. .E_]Eﬁ
The statate defings persecttion 0 [nedn intentional and
deprivatiun of fundwmemtal rights by Tedsanl at the
of the group o collectivity, ' The staiute [arther
Emes the crime ol apurtheid 1o mean flie inhumane acts of a
scter similar tw those referred o 1 paragraph 1 of Anicle
commitied in the context an instimtionalized regime Of
segmalic OPPTEssION and domination by onc racial group over
ather racial growp OF wrpups and commitied with the
_ion. of maintaming {hat regime. W s Ppreed disappearance
persons”  has heen defined as the drrest, detention oF
shdaction of persons by, oF with the aufhorization, support or
sespence of, a state, 0T & pulitical Lf paniZalon lerliorwed by
3 refusal 1o chnowledee the deprivation of freedom or Ty give
eormation on the site or where About of those persons, with
e intention of remoying them [rom the projecien of the law

| Aricke 7 (20 €]

s Ascle 723
e Aciicle 7120 (20
e Arscke 721k,
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for & profonged period of time™™®, Under the smmte the term
“gender” refers to the two sexes, male and female, within the
context of society '™

8.3 WAR CRIMES

The statule further confers jurisdiction in respect of war crimes
i particular when committed as part of a plan ar policy or as
part of a large scale commission of such crimes. '™ War crimes
have been defined by the smne ye grave breaches of the
Geneva Conventions of 12 August, 1949 namely, any of the
following acts against persons or progerty protecivd under the
provisions of the relevant Geneva Conventions such i
willfully killing.'"" torture or inhuman ireamen, including
hiological experimems:'™ willtil causing great suffering, or
Serious injury o hady or health; ™ exensive destruction and
appropriation of properly. not jusified by military necessity
and carmied oul wnlawlully and wantonly;* compelling a
prisoner of war ur other protected [ersen to serve i the [urces
of a hostile power:™™ willfully depriving a prisoner of war or
uther protected persen of the right of fair and resular trial-!
unlawtul deportation or mansfer or unlawful confinement, -

LS. Artscle 7 {20100,
L9 aricle 7 ¢35

T, Armicle =015,

Pt Aticle & 020 (a0 fi,
TEZ: Arcicle B (2) 0a) {ig)
A Arcle 812 [HER S H A
114 Articlz (20 [u) (i),
L15. Adtecl= 8420 a1 iv)
116 Apicle & €2 dan vl
LTV Article 872% (0 (viil
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fal depurtation or transfer or unlawtol confinement to
of bostages, '°

& Crmes have alao been delmed 10 mclude other
violations of the laws and customs applicable 1o
sonal armed conflict, within the established framework
| meernational law, namely intentionally directing altacks
the civilian population such as or apainst individual
2= not taking part in hostilities: ™™ intendonally dirccting
cis agamsl civilian objects, thal 15, objects which: are not
; objectives; ™ intentinnally directing attacks against
mstallations, material, units or vehicles involved in a
sarian assistance  or  peace  keeping  mission  in
meedance with the charter of the United Nations, as long as
% are cotitled te the protection given to civilians or civilian
g under the  imlernational law of armed conflict. '
Iy Taunching attack o the Kooededee that sach attack
case incidental loss af life or imury o civilians or
e 10 civilian objects or widespread, long-lerm and severc
o the namral enviromment which would be clearly
cive in relation to the concrete and direct military
ant:cipated: '™ attacking  and  bombarding, by
o7 means lewn, villages, dwellimgs and buildings which
sndefended and which are not military objecdves; ™ killing
wounding 4 combatanl who, having laid down his arms or
me oo longer means of defence has surrendercd  at

B Asncie B2 Al vk
= swicle 8 (2] (HF Q).
N Armcie R (2 [h} is
. Eawicle & O2) oo Gy
 Semncle & 023 (bY G
s rmac]e B (25 (v
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discrelion: ' making mmproper use of a dag of oace, of the
flag or of the mililary insignia and uniform of the enemy or of
the United Nations, as well as of the distinctive emblems of the
Geneva Conventions, resulting in death or serious personal
injury; * the transter, direcily or imdirectly, by the occupying
power of parts of its own civilian populaton into te terrilory
it necupies, or the deportation or transfer of all or parts of the
population ol the ogeupied ferritory within or outside  this
territory: '™ intemionally dirceting attacks against buildings
dedicated o religion, education, art, science or charitable
purposcs. swric monwments, hospitals and places where the
sich amd wounded are collected provided they are not military
ohiectives; ' subjecting persons whe are in the power of an
adversary parly to physical murilation or v medical or
scientific expeniments of any kind which are neither justified
by the medical demtal or hospital treatment of the person
concerned nor carried out in his or her interest, and which
cause death or seriously endanger the health of such person or
persons; = killing or wounding  treacherously  individuals
belenging to the hostile nation or army; ™ declaring that no
quarter will be given:'™ destowing or scizing the enemy’s
property unless such destruction or seizure be imperatively
demanded by the necessities of war;™! declaring abolished,
suspended or inadmissible moa court of law the righis and

130 Avviche B2 db) ivil
125, Arficke 8 (200B) Ovich.
126, Avriche B 020 (s Cvitid
187, Arhiche 1210k (X,
1248, Article E (2 4l 4.
I, Acvicle B 020 () (i)
THE, Acicke 8020 4bd (xid)
131 Arnicle B 20k Cxitid
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- of the nationals of the hesiile party;'™ vompelling
als of the hostile party o lake part in the CPETELINS
war directed apains! their own country, even if they
= the belligerent’s service before the commencement onf
F pillaging a wwn or placc, even when waken by
5 employing poison or  poisoned weapons; ™
= asphyxiating, PoisUNOUs of pther gases, and all
s liguids; malerials or devices: ™ emploving bulles
will expand or flatten easily in the human bady, such as
with a hard envelope which does not entirely cover the
o is pierced with incisions;”’ employing Wweapans,

and materials and methods of warfare which are of
e fo cause superiluous injury Or UNDECESSArY suftering
Smiach arc inherently indiscriminate in vielation of the
: il law of armed conflict, provided that such
projectiles and malerials and methods of warfare are
wect of a comprehensive prohihiton and are included in
smmex (0 the statute establishing the  court, by an
went in accordance with the relevant provisions sel forth
s 121 and 123 of the siame; ™ committing oulrages
personal dignity, in particular humiliating and degrading
" commilling rape, sexual slavery. enforced
giion.  forced  pregnancy. a8 defined in  article 7,

acte 3 () (I8} (xiv),
Mol 8 (2) (b) {xv1.
Secle B (20 (0 (xvi
ik B (20 (1) (xvidd
e B (7) (B) [muiii).
® w8 {7 () (XixD
Bemrie 82 b (H3)
Bemete B (7 (hi [xxi)
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Paragraph 2 (7). enfurced sterilizaiion. or any olhier form of
sexual violence also constimting a grave hreach of the Geneva
Conventions: ™ utilizing the prescnce of a eivilian or other
protected person o render certain points, arca or military
forces  immmune  [rom military  operations: ! intenticnally
directing ailtacks against buildings, marerials, medical units and
transport, and personnel wsing the distinctive emblems of the
Gencva Convemions in conformity with international faw; 2
inentionally using starvation of civilians A5 4 method of
warfare by depriving them of ubjects indispensahle 1o their
survival, ineluding  willfully impeding  Telief  supplics  as
provaded far under (he Geneva Conventinng, ' comscripling or
enlisting children woder the age of fifleen wears ing the
national armed forces ur using them to parlicipare actively in
hostifities

In the case of an armed conflict ol of  inieTnational
character. serious vinlations of Aricle 3 enmimon o the four
Creneva Conventions 1949, namely, any of the toliowing acts
committed  sgainst persons aking ne active part in the
hostilitics, including members of armed forees who have laid
down their arms aml those placed hors de combal by sickness,
wounds, detention or any other cause; ™ such as violence
life and person, in particular murder of al] kinds, mutilation.
cruel treatment and rorore: ' COMIILNG  vutrages upon
personal  dignity, in panticulas humiliating snd degrading

L0, Aoriicle B 42 08y aaiil

T4 Article & 2% (k) (xxicin,
1420 Ariike B 029 4b) fanres
L5 Armicle 8021l oxy
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0 paking of hostages;'™® the passing ol sentences
sying out of executions withoul previvus judgment
ced by a regularly constinted court, affordimg all
sparantees  which are generally  recognized  as
L. " Jagwever, all these conditions  dre onlv
where the armed conllicts are not of an inrermational
and thus, does nel apply io srtuations of intermal
o and tension. such as rioes, isolated and sporadic
of violence or other acts of a similar nature, " Other
- vinlations of the laws and customs applicable in anned
not of an  inernational  character, within  the
oo framework of imernadonal law,'™  mamely,
sonally directing artacks against the civilian population s
or against individual civilians not rking direel part in
sries: ™ pntentionally directing attacks against buildings
medical units and transport, and personnel using (he
& cmhiem of the Geneva Conventions in conformity
eernational Taw:'™ mtentionally direcling attacks aguinst
wmes dedicas] o religion education, arl science  Of
gahle purposes historic monuments, hnspitals and places
e the sick or wounded are collected. provided they are not
sitary ohjectives; ™ pillaging a town or place, cven when
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Armache § 1) {) (i)
artiche B (2 () (v
Article & (2} od).
ArmclEd (212,
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taken by assault;™ committing rape, sexual slavery, enforced
prosutution, forved pregnancy as defined in Aricle 3
paragraph 2 (8) of the stamte, entorced serilization, and other
form of sexual violence also constituting a serious violalion of
Article 3 common tw the four Geneva Conventions; '™
conscripring or enlisiing children under the age of fifieen years
mnto armed forces or groups or using (hem (o participate
gctively in hostilities: '™ ardering the displacement of the
civilian population for reasons related o the conllicl, unless
the security of the civilians involved or imperative mililary
reasons so demand; ™ killing or wounding treacherously a
combatant  adversary; declaring that no  quarter will he
given; ™ subjecting persons who are in the power of another
puarty to the conflict i phyvsical mutilaton or o medical or
scientific experiment of any kind which are neither justified hy
the medical. dental or hospital (reaunemt of the persan
concerned not carried out in his or her inlersst. and which
cause death to or scriously endanger the health of such person
or persons; ™ destroying or scizing the property of an
adversary unless such desmuction or seizure be imperatively
demanded by fhe necessities of the conflict. ™ The applications
of these conditions are subject to armed conflicts not of an
mtcrnational characier and (hus, does not apply o simations of
mlernal disturhances and tensions, such as riots, isolated and
sporadic acts of violence or other acts of a similar nature. ™ It

L33. Anticle 8 {25 e fiv),
1A Article § 720 f2) (vh
LAT_ Arricle & {20 (e (v
LAE. Article 8 {25 {o (vl
159 Arricle 8 120 {ed (v,
L0, Avnicle & 122§ iixd,
IS8T Arcicle &2 021 1x0
102 Adbiche & RN
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_applies to armed conllicts that (ake place in the
of 3 state when there is protracied armed conflict
governmental authorities and organized armed groups
such groups, Notwithstunding these EXCEPLLTS,
ghall affect e responsibility of a Guvernment Lo
or re-establish law and order in the state or to defend
s territorial intewrity of the state, by all legiimare

S

PDIVIDUAL CRIMINAL RESPONSIBILITY

concept of individual criminal responsibilioy with respecl
o law of armed conflivis cannot be scparaled from Lhe
of jus in Pello since as @ mater of [act, individual
responsibility can only arise when thers is a breach of
in bello.

& precedent for individual criminal responsibility was set and
~ gu= in proper perspective after the Second World War with the
—al of German Nazi leaders and folluwed Ty the Japancs
sials of military leaders whe commited war crimes, The
world witnessed an unprecedented level of harbarism, violence
s destruction during the war, By the end of the war in 1943,
sere seemed to have been @ consensus among e Allied
powers i.e. Britain, 1%, France and Ruossia that  the
perpetrators of the crimes against (he laws andl customs of war
should he brought to justice in view of the fact that therc
exisied  overwhelming evidence against the  then  Nazi
Germany, that, it had targered different calegories  of
individual civilians, including homosexuals, pvpsies, mentally
ill and particularly Jewish nationals. Then was the heighl of

13 Aricle 5 13
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anti-semitsm as shown in the callous manners in which Jewish
malionals were tredled snd killed in concentration camps of
Auswicieh arl Sobibar,

Al the Londen conferenve of Auzust 8. 1945 the Allied
powers  concluded 10 establish an  Infernational  Military
Trihunal hased w1 Muremburg, Germany, The tribunal
mdicted, tried and convicted individuals who were held 1o have
been mdividually liable for arocitics committed by the Nazi
CGovermmenl during the Scecond World War. The crimes
proven dgainst them iocluded conspitacy, crimes  agains
peace, war crimes and crimes against humanity.  These
convictions were ermed a watershed und became  fairly
exstablizhied in international crimingl law that mndividuals in the
eoursc of armed conflict are liable for any crimimal offence
commutied 1n the course of the conflict and canmol relv on any
immunity. The Nuremburg Tribunal further held thas states
could no longer be held responsile for crimes cominilied by
members of their armed forces in the course of armed conflict
since slales were mere abstract entitics and thar enly holding
individuals  liable  would the provisions of international
humanitarian Jaw be fullilled. The same position was taken hy
the Tokyvo Tribunal (hal was also established after members of
the Jlapanese armed [orces were accused of war crimes,
penocide and crimes againg! humanily, The iribunal convicted
two former Japapese Prime Ministers and  other senior
spvernment  officials for  individual  eriminal  alfences
committed during the war, '™

W, ToUL Aspoibonne & Suor “lidivagiz] Crimimal Besponasibility in Armed
Ceniticd Signations: From Tmpurdny o Accountabifine™ a0 Nigonan Saigaal
Human Beghisn Oz Towrnal (WNERCT Vol 2, December, 3002,
114
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COMMAND RESPONSIBILITY
respunsibility, sometimes referred o oas  the
ciandard or the Meding standard,™ and also

T Dioctsine of Commiand Responzihility wis applizd o b lirst sime by
e G Supreme Court n Lipeig afer (e First Warkl War in the 1921
= of Evil Muller. The: ductiies ks ks as e W INLMAENEEL af
s wtandanls’ s lased 1ma the precedent ser by dle il Stales
Wepresne Coutt 0 100 TisE af Japancs Cercral Teameyuki Yamoshita. He
. prosecuten] 11 1945, 10a sl comiriwersial wial, for aimcities commitied
B moops under bis aprnand in the Philippines . Yamishita ws chargel
st gmlawbilly discegacding ared Tailing in discharge his dumy s 3
memsmter 10 Eonlrnl e &2t ok premibers of hiv cosmmarel By peronming
W B0 COTINILL WAr crimnes: The Meding steisdard is pased wpan the 1575
gt of {15 anne Capain Brmest Medina pocmecto st MY 1
e during ihe Yietam Wat, 11 wwas held in that case hat &
memgnding oifcer bing syl of hivmian, cizlis wiolafics 0r & wal CIimcs
‘e Ede for those crimes 3l be fails 6 ke actiom 1 Re: Yemasivite hefore
s US Mititary Tirbumal, Gereel vamasaits was e st o be charged
sty on 1he bosis. oF responsibility for aa amission, The Geperal wis
sssmmnling (he 14th Area Aoy of Japan in the Fhlippioes wieT sane
Bapmecce ro0pE vREacel L0 slpocitics apainst Cciviiians. By fimdog him
gy, ihe commisson gdopied @ mew standand, besdiding thar whore vengetl
s arc widcsprend effoocs gl rhere i oo effective acmpt by 3
e der 10 dissiover amd comnd the erimipal aits. such & camurander
g Be hold respansiiike. oven cripbnaliy Liahbe. Chegeral Yammashila lost (s
sgpeal befoee the: LS Swperme Cpurl and s cxecuied, In e High
Cammand cuse, (he 115 Aditizary Tribvual held mer alin thar o a
emsmmndr 1 i criminally liakle for ihe actire of his sunordneics, thess
ms e @ persom] derebiclion wiich can waly oceut where B act is dircetly
saceshle 10 hiny or where his failure Ly propeddy supesvise his subordimates
el criminial oeplhgcnce oL hiz past Dased Up2D a wankn, immaral
@z of the aetions ol s selordioa Ercrding 10 SCqUIRsrECe.
Somever, (0 (e Hostage v, 1he U% Militars Tribomal seemssl o bave
el the applicaticn af the docirins whess 2 cornnEnder Das 2 foly 1o
st instnpocs Whert e T alzsndy had sooes iformation regerding las
stoedimaties unlas (Ul conipEl s Gimee after the Second World War,




Nagrrian Manizng! Humar Kiefre Comiiaston Joummed

ACOMMAND RESPON SIBILITY
o responsibility,  somelimes veferred  w as  (he
standard or e Medina stamdard, " and also

S Dicctrine of Commansd Responsibility was apphed for ihe firsy fime By

German Supterme Cowr in [apzig aliet the Virst World War in e 18921
ce of Evil Mullcer: The dovtrine iy knoeT 5% thn *¥amnashils o
e smndards” i bassd on the prevedent see by the Lurzd Siamcs
Bagrome o i the caze o lapanes Ceperal Tomovieki Yamashica He
S prosconted in 1945, 2 still comibrotearsial wrigd, fut aroueitics oanmitied
B moops under nis cnpumandd i the Philippines. Yamaskitn was charged
s mabawfully dizccpganding ol failing @ discharze his dupy 85 &
st 1 CODMTRL (RE A1 af members ol hiz command by permilinig
e i COMME] WaL LTICS] T Wading sterdind is baxed upon e LT
gemsecution of U5 Army Cugrain Friwes: Meding in ecnnzetim with MY Lai
e - dfuring the  Yicimin Wigr, 1t wus held i cnar case thal @
sy, ofFES boipe awane ol uman rights vinlation o @ war chimes
o Ssble for thise crimes 7 b Tails t ke aciicn. In #eo Faomedite belore
# 'S Mifitary Tirbunal. tCropen] Yamashna was e firsl 1o be charzed
meicty o 1he Nasis ui respansibility far an onission, The Gencrd] was
comanding the 14th Area Army af Jupan in the PRATppanes when 20me
Epmaee I00UpS CRZHELO in uleocitios apainst  civiiiens. By fnding tuem
gy, the commitaion wdopted o new slandand, I+ lding 1t whene vengetul
e ar widespread olleness and there bs po cffective attzmpl by &
opmmarsder 10 disconer and Lo the erimicel acty, such g commander
maw he helil respminiiabe, even crimrally Tabks. Gercral Yarnashita lost his
agppeal hefore e LY Sugreme Cparl and was sxecwsed, o the Migh
Cmmmand casp, the L% Milhary Trituenal held imer alia fae for o
emmmander 1 2g comninally lizble lo the genons of s seboandingbe:, e
st Be o personal dereliction ik ean oy acods whens e el s difeeily
Em=ahle o fim o0 wWhere [Lig Failiere G properiy sepesvise nss . subondinages
—emrimted. crimimy} neglipence on his par msed pon & winbad. impeeal
gsegard of the actions of hos qubamdinEis . FrEGEnE 10 aUGUuesCCnee,
Hemevet, in Liz Hoslage cose, the L1 Military. Tribunal seemed fo have
gmenrd the apphication of the dlociring where 3 coimandor has o duRy o
s b0 imsancey whers e s already hed some information teganiing his
sdordinatcs unlawtul LIl actens. Sine aficr the Secomd Waorld W,
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knowwn as superior responsibiliy, is the doctrine of hivrarchical
geeountabiliy in cases of war crimes commitied during war
tine or hostilites he they inlernational or intrastate as the war
dgainst Boko Haram  insurgency. Command or  superior
responsibility s often misundersioo] . First, 1t i3 not a form of
ohjective liability whereby a superior could be held criminally
respongible for crimes committed by subordinates of the
aecused regardless of lis conduct and repardless of his
knowledge of the crimes committed, Nor is it a form of
vomplicity whereby the superior is held criminally Tiable for
some sert of assistance that he has given o the principal
perpeiralors, For instance, superior responsibility is a form of
responsibilily for omission to act i.e. a superior may be held
criminally responsible under the doctrine where, despite his
awareness of the crines of subordinares, he culpably fails to
fulfitl his dulies o prevent and punish these crimes,

Lhe commession ol one or more crimes atiribulable to a
subordinate is a pre-requisite for application of the doctrine. In
adidiien, the following requirements have been identified as
farming part of the doctrine of superior responsibilice under
Custofmary international law:

a. A ielationstap of superior - subordinate  linking  the
accused aml those who committed the underlving offences
at the tme of the commission of the crimes:

b, The knowledge on the party of the superior that his
suberdinate have committed or taken a culpable part in the
commission of a erime or are about o do so; and

e paramesers of comimand cesporsihilite have bern in creased, dagnsing
liability o comnarkders for theis fatlure 1o prevent conunission of crimes by
fen sabmndinates when they bave rcasors o knowe or bive known thels
cummissin.,
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A failyre on the part of the superinr 10 ke Necessary
o reasomable measures i prevent at punish those

ETEICS.

- socrrine might apply in principle, to military commansders
| waatcver level in the malitary struclure) oF paramlitary
Whilst, wnder cuslomary ipternational  law, the
of fhe doctrine are the same s matier ol law
sz af the mamre of authoricy which he superiot
e International Criminal Court Stamute draws a
. difference beiween military and nen-military superiors.
person to whom the Joctrine is relevant must be superior,
gically. o those who have commited the crimes in the
hat there must have existed between them a hierarchical
socchip within 2 common chain of authority or command.
pelgtionship would be de jure (ie. 115 recognized and
.4 in the relevanl - intermal of domestic — legal
s or de facto {where the relationship of authority is one
st on lesal regulations, but A state of affairs), There is
tory jurisprudence s to ihe time thal 15 relevant w
ning the existence ol such a link (the time when the
were committed or the time when the superior is said 1o
failed in his duty).
The superior must have been sufficiently aware of the
- cion of a crime by subordinaies andior of the real and
likeliinod that a crime was about o he committed.
customary  internativnal  law, ihe superior must be
 to have known (i.e. he actually knew) or had reason o
(i.e. the superior possessed some eeneral information
. him on notice of the commission of the crime by his
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subordimates or that such information as was available 1o him
should have put him on notice of the strong bkelihood that bis
subordinate was aboul to commit an offencel, To be liable
pnder the doctrine (he superior mus! also have fmled o prevent
or punish crimes commited by subordinates. A failure to
fulfill cither or hoth of these separate obligations {duty (o
prevent and duty to punish} could render 4 superior liable, Not
cvery sort of failure would trigger superior lizbility, To mect
his ohligations, a superior is regquired @ Adopl NECESSATY and
reasonable measures,

In sum, the doctring of superior or commund responsibility
could be defined as tollows. A superior whether de jure or de
facto, may beheld criminally responsible under the docirine in
relation to erimes comumitied by subordinates against humanity
albeit with the active support or connivance of Nigeria's high
military command. For instance, Amnesty International in its
June, 2015 Repart, has specitically mentioned the names of
General Azubuike Thejiraka, former Chiel of Army Stall {from
September, 2000 — January, 2014); Ola Sa'id Ihrahim, former
Chief of Defence Statt (from Ociober, 2012 - January, 2014}
Air Chicf Mmshal Badeh, Chief of Defence Smaff (from
Tanuary. 2014 - July, 2015); General Ken Minimah, Chict al
Army Stall (from January, 2004 to July, 2013) as being
culpable for the war crimes of murder torure and enforced
disappearance of vapired insurgenls. Cdther senior military
officers indicted in the report include Major Generals John,
A H. Ewansiho, Obida 'T. Ethnan and Ahmadu Mobammed as
well as Brigadier Generals Awstin (0. Edokpayi, Rufus O
Fdokpayi and Rutus 0. Bumighoye respectively.

Ne doubt the semior military officers indicted by the
Amnesty International report would be liable if, at the time
relevant o the charpes, they were inoa relatdonship of
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fsubordinate  with the perpetrators, hoew or had
w0 know, should have known that these crimes had been
or were about e be committed and, with and
that knovwledge, willlully and culpably failed o prevent
those crimes,

- The doctrine of hierarchical accountabiliy in cases of war
sstablished by the Hague Convenlions and has since then
regarded  as a4 customary  role of  inlernational
marian war, It was applicd both afier the First and
World Wars as well as subsequent rribunals established
=y members of the armed forees enzaged in either inler or
s states conllicts,

10 CONCLUSION AND THE WAY FORWARD

Bhe war against the Boko Haram insurgency in North East
Mozenia has gencrated a lot of issues as regards e protection,
geeservation and defence of human rights by Nigeria's armed
Serces 10 the prosceution of the war: This is as a result of the
Bh pumber of casualties resulting tfrom either side of the
gariics participating m the war, However, critcs tend 1o ook
m the figures trom Nigeria’s armed [orces and keep blind eye
w the activities of the insurgents which has led to deaths of
Semdreds of thousands of human casualties apart from the
@=structinn of properties in the alTecled areas.

In the process of the war, members of Nigeria's armed
Sorces have been accused of vielating human rights and the
ws of armed conflicts as  enshrined in the Geneva
Comventions ¢of 1949 and their additional profocols, Arguably,
Sere 15 evidence ol the extrgjudicial killings, arbiteary arrests,
wrtare, rape and indiscriminale allacks on civilians and even
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the insurgents as reported by Amnesty International in June,
2015, It would appear from the report that Nigeria®s armed
forces seem (o liave been violating human rights of not only
the insurgents bul the laws of armed condlicts as well. The
same argument can alse be made against the Boko Haram
ISUTECTITS.

The concomitance of the violations of the human rights
and laws of armed conflict are arrest and wmal by either
Nigeria’s municipal courts or referral (o the International
Criminal Courl, In particular, members of Nigeria's High
Military Command mendoncd in Amnesty  International's
RBeport of June, 20015 should be property investigated by
Migeria's military high commamd and if thev are indicied in the
investigalion, should be made 10 [ace justice. In the same vein,
Boko Haram insurgents and their commanders, wha have been
caplured and proven to have conunitted war crimes as well
should be made o face the full wrath of the law either in
Migeria or al the Hapue hefore the International Criminal
Court (1CCH.
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comcept of human righis, like gvery other humh coneept,
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it becomes counier-gffective. This research pdaper
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1.0 INTRODUCTION

Outside the society, man is either a heast or a god'. The
alorementions] statement from Aristotle appropriately sets the
tone for a disconrse on human rights, for, human rights cannoet
be undersiond withour reference to the sociological relationship
man has within and with his society, Every lunnan being
maintains an interior and exterior lifesiyle. THis interior life
refers to his dauitude within himself, whereby he adopts a
philosophy, makes decizsions and evenmally cstablishes a
character, His exterior life refers to his relabonship with his
neighbour, beginning with his family, fricnds and the world at
large. Consequently, the human secicty has a significant role
or value o the definition and discourse Of human rights since il
would amount to nonsense 1f removed [rom the human society;
for outside the socicty man 15 cither a beast or a god. Huoman
rights are therctore, relevanl in relation w fellow humans;
either wr compel others Lo respect one’s right or o Impose a
duty for the purpese of protecting buman rights. A tiger cannot
be compelled o respect human rights or be imposcd with a
duty to advance human rights. The authors are not unaware of
he  views by some environmentalists, who according 1o
Professor Idown William?, claim that animals are equally
entitled to rights thus requirngfargumg fer a more elastc
definition of rights, However, what the author are particularly
poneernecd with bere 35 “human rights” and nothing clsc as not

I, Arisiarle, “FPadidoe, “wrailakle of

fanis e, g s, comy e AT A S i Ty e s ey
prrctenaed e el vl ke, aceessed ot Uik of August, 2015,

The Speeiat Righis Theanry Withiz the ©eest of Human Righes: How oot i
RHevoshuer Scxual Bgaalioe, Hisar Righis Reaiew, Vol 5, Tebrory,
2012, A Publiseien o Deparieend of Bable law, Alinadu Bells
Liprearsey aid the Matorz] Homan Baches Commissiom, 2077, 303
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meis arc human rights, This paper would, therefore, be
m rights available i human beings only.
B & further argued forcefully n this prece thal e main
for iesting the validicy of human rights claims should be
il is consistent with the interest of humanity, In other
. if a human rights claum threatens o empower the
wual as to make him cither a beast or a pod, or, a5 to
ws ignore, aveid. or relegaie the preservation of human
S5 dignity and race 1o irrelevance, that human rights claim
st fail, In other words, a human nghl clam that sgeks w
gake an individaal's right to persensl hiberly o bogus as o
eezalize actions that would ultimately lead (o the extinction of
Smmanily, is as good as legalizing murder with all its atendant
COTSSUETICCS.

This paper will consider the various detimtions of human
rights and subsequently identity its ulumate goal and comnently
consider the validity of evolving human nghts claims, Upon
this backeround, this paper will cxamine the valulity ol 1he
right to same sex marriage as a humun rightl claim,

2.0 COMNCEPTUAL CLARIFICATIONS

It is settled or trite that human rights cotcept, heing an
emotive one has successiully evaded a universally acceptable
definitivn, Therelore scholars all over the world, of various
ficlds ranging from ancthropology. socivlogy, pelitical science,
psychology to law, are cursed Lo confineously seek definition
that may bc acceptable by all. The author recognizes this
dilemma but secks to examine the concepr all the same, with a
view to cxpesing the objective of the human rights agenda.
Before one can [wlly appreciate the concept of human nghits, o
14 important o understand other cognate terms such as liberty
ar Mreedon, humanity and many others®, 1t has been said quite

3, See LWillians, p. 5§,
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abundantly in many texts thal humsn rights accrue (o every
individual by virtue of his being human®. It is then iportant
tounderstand what 1t means to be huaman.

2.1 Human Being

Professor ldoww Willlams cxamined what it means w he
human m his work, and referred to Rene Descartes, Plato and
Manuel Velasquez. The common theme in the altempls to
define Tuman being is the ability 10 reason. This ahility helps
man wr understand his cnvironment as well as the ramitications
and consequences of his actions. In this context, morons may
also be regarded as human brings who have a defeer. It js
hecasse man can reason (hat he recognizes oppression and
kitows whoen he hurts others, he therefore agitaies when he is
appressed and offers w compensate when he injures others.
This ability 1o reasen is thus useful only in the human society,
A human person has also heen defined as one who has all
those things thal cnable him to live us a full human being.
Angle and Svensson have argued that in order to be a person,
ome must have all these things that enable him preserve his
lili:. which includes Food, shelter and clothing,

2.2 Liberty/Freedom

Ihe erm liberty 1s closely and somelimes used interchangeably
with human rights bul il s much more similar o freedom. The
French Declaration, recognizing the possibility of abusing
liberty or freedom has delined lhiberty as freedom to do
anything so long as the aclion does not harm others, One is

4. 0. P Ganba, An Inroduetion o Political Theory, 4th Edition, New Delhs:
Macmillian, 2005, p. IK2, gl by L Williams a1 p.3.

3 Swephen O Angle and Marice Svensson The Chinese Human Rights Render.

Dovagrents anid Cortwentery, 1993 - 2000, p 142, retrieved  From

L5

e e el pom prthoeds Faccessed on 16th August, 2015
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o or ought 10 know when he has injured another because
shility 1o reasen. In other words, ohe 18 free o act so
s he does not harm athers or his COMILNLY. The
‘¢ Law Dictionary 2 editon has defined treedom as:
The state of heing Irec liberty; self-detenminalion:
of restraml: the upposite of slavery. The power of
g m the characier of a moral personality, according 1o
aacsatcs of the will, without other check, himdrance  of
sion than such as may be impuosed by just and necessaty
ol the duties of social life. The prevalenee in the
smi and constitution of a country, of such a system of
and institulions as Secure civil lherly to the ind1y icual

goes without saying that frecdom of an individual is ot
and is evervwhere gualified because limitless [recdom
garchy. Jean Jacques Rousscail hus. therelore, said, giving
to this argumeni, that, “man is born free, aml
where he is in chaing. Onc man thinks himself master of
put remains more of a slave than they are™’. The ides
e freedom is NOC shsolate s importanl in human rights
: se hecause  human rights are usually considered
Seedoms oo, Where humat rights claim becomes destructive
o the ultimatc aim of human rights and 10 the collective
seerests of global existence, such rights cannot it fail: Tt 13
gpon (his basis that pertain ucts that arc inimical 1o human
s ronment arc prohibited. even (hough those actions mnay he
as an exercise of human rights, The Criminal Laws
= Lagos State for mstance, prohibits attempt 10 commit suicide

e —

%  Serthe Black's Law aolwe detiamiry, gvaitahle ar
!EE'-‘;I'E.'J_H-'JE|.'.'Iﬂ.'_'.=.ﬁ3:_'fﬂﬂ'ﬂfi_-':, pecessed on the 1Ith uf August,
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and - preseribes  pumishioent  for  sume. The  philosephy
underlying this law considers the right o life subject o the
averall iterest of the Seare.

1.3 Humuan Rights And Humunit ¥

Human right has been defined by Angle and Svensson as:
Those conditinns necessary for one to be a person and the
condition for ataining the goals of an mdividual s becoming
the best person he or she can be, thus enjoving the well being
of individual life and  also of Bumanity's  becoming the best
that it can become, thus allowing the great majarity cnjoy
the greatest possible well-being

Thiz  definition contemplates  he well-heing  of  the
individual as weli as the well-being of humanity since the
mdividyal s incxtricably linked (o humanity, I, herefore,
zocs without saying thar lLuman rights are values that ure
meaningful ondy in the socicty of humans and for the sake of
humanity. It would, therefore, he myapic to define human
rights and seek the aspiration of individyals yet trn 4 hlind
g¥e to the yearnings of humanity. or. seek those desires of an
individual to the detriment of humani ¥. As Angle amd
Svensson put ir:

At the same lime, we must realise thal we are no more
than single elements of humanity, My being 3 person cannot
bul be simultaneously related 1o humanity in many ways. My
well-being s related 10 1he well-being of the whole of
humanity: when Tam the best 1 can be and  [lulfil] my
responsibilities m humanity . the service of cementing together
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Docimeete g Cowheniay. 197 I po 142, serrievod
ETOAMiSi, b, o d CoE e Sccessed o Lagl Augus. 2013,

=



igernin Mavion! Rungn Righes Camaissian aanegal

y allows humamily as & whole w atzain the  best
Mevel]. Finally, this will enable humanity to attain the
well-boing ol the greanest number, *

The above definition does not suppress the theory that
mdividual is a separate cntity capable of pursuing his
gdesires but that those desires be x-rayed in the lenses of
av  for, it 15 mot all desires that are  worth
“Humanity has been defined as human beings
¢ly and as also implying moral force, " Thus, human
= a Siamese 1win of the concept of morals and cannot or
pot be advanced without bearing the well-heing of all
beings in 1mind.

Homan tighis is that value which the international
ity has heen able (o esiablish as an aspiration. standard
erieria which all iostietions, whether of government or
societies and every human community is réquired to strive
for the preservation of mankind. Human right decs
sherefore depend on laws o remain valid. They are valid
where the laws do not 50 provide. The Nigerian Supreme
has therefore stated in a well renowned case that, it

3 right that stands above the vrdinary laws of the land and
=10 [acr antecedent to the political society iisell, 1t isa
v condiuon to a vivilized existence, aml what has been
by our constitulion since independence is (o have these
: enshirined in the constitudon so that the right could be
Smewtable to the extent of the immutability of the constitution
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The definion offered by the Nigerian Supreme Court
underscores human rights as 4 valuc which transcemds the
provision of law hence its validity is universal and its origin
from the greal beyond. Human rights have also been regarded
45 God-given" und available to every man by virme of him
being human'’. Professor Yemi Akinseye-Georpe has lent
force to the proposifion that human righis remains valid
wilhout any law recognizing it within a piven political system.
He writes that, “human rights exist irrespective of whether or
not they are recognized by a given sovicey or legal system.
Thus any human sociery which fails w recognize them is
patently  unjust  and  umsustainoble” “emphasis  nine].
Conversely, a human secicty that disregards human rights is
heading  twowards  extinclion, because an  unabated  and
confinueus abuse of human righis would sure lead to the loss
of human lives and properties and cventual annihilation of the
human race™. It was for the sake of preserving each and every
life that every individual is considercd o have human right
inherent in his person. Authors are setted on this point. M.
Macdonald has arficulated his views on the inherent nature of
human rights as follows;

They are inherent rights o be enjoyed by all human beings in
a country or nation ard not gifts to be withdrawn, withheld o

L3 Sec L William, Op. Cit. &1 paze 6.

b+ 0L F, Ganba An Devedaciies fo Palivical Hisoes, dth B, New Dielhi:
Mucoitlan, 2003, . 282

L5 ¥ Akinseve-George, Dipeoving Sudicial Proteciior of Homan Fighes i
Mgeria, (Abu: Centre for Secio-Legat Swdies, 200100, 2.

16 For imstance in the bolocaust whershy Jews were heing annihilieed, six
milliom Jewe dicd. Tn Mogeria, the wanon deseucion of lives aod FrOpCilies
by the Boka Harem sect ha: claoned mony Tives, Withowt stamdards  aod
walues of homan rights and cmpoigns for same i woeld Se Yaguc lao
vondemin the actions of Boko Haran: as onjust znd lable (o nlitary
IEipnse
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at a particular person’s whims and caprices, They are
of the very npaure of a human being @and attach to all
beings everywhere in all sucielies, just as much as do
and feps, "’
% i pgratifying to deduce (he following pomts from the
Mg statement:
Without human tight, the human sociery 15 unsustainable;
il
suman rights are meaningful only in the context of human
socicty as they all invariably conemplate elements such as
muman society, law and the individual (the repository of

rights).

wently, human rights issues could not have evalved it
were oo human society. But what are the purpose, aim
wse of this dogma tapged human rights? Why must human
secety strive owards observance of human rights? What does
ity stand 10 pain in the campaizn of human rights? Docs
gheolute liberly not negate the essence of human right? In
“geoviding answers to the posers ahove, it behoves the writer w
somsider the evolution of haman rights and  the evenls
mmrounding same.

2§ HISTORY OF THE EVOLUTION OF HUMAN
RIGHTS

$heman rights as is known today, is a concept that has survived
e thrived afier intense [riction between the mighty and
sshiects, it being the profit gained™ after these struggles; the
events that followed the American Revolution (Apreil 19, 1775-

Wl Macdomahl, Matoral Bighss, in Waldron, ed, Theoriss of Baghs, Osfosd
Uinevcrsiny Press, 1983, p 22

Profit here 16 wied in the semse thai human righls hecaine recopnized,
acknawledped and admitest win legal nstnamencs so shat the contents wee
n foree e el a5 the law was in fomee
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seplember 3, 1783), the French Revolution (17aR- 17949, the
Holocanst (1941 - 1943) and the Magna Carta 1213, all
contirm that human rights pamed more emphasis after 4. most
aften than not. bloody resistance w0 oppression. Bul belore the
age of liberation human rights were initially considered natural
rights which voncept accorded “God™ an eminent position in
human rights debate. Natural rights theonisis posited  that
human rights were God-given, inherent, inalienahle, universal
and immutable. Unfortunately, owing to the controversy
surrounding  the epistemology of God, natural nghts was
seeubarized and re-named human righis™, Inoancient fmes,
human rights were reganded as absiract concepls, leli [or
philosophers W ruminaie. Bul confinuons oppressian in most
human societies led w revolutions and then a new dawn was
set the stage for the reign of human rights campaign.

Atter each of the revoluoons aforesad, human rights
instruments were produced, made to forestall fumire human
rights abuses and to curtail the cxccsses of crstwhile tyrants.
By and by thc human rights comtents began o cxpand as
progressive legal mstrumenls were muade 10 enshring human
rights. The Magna Carta, which 5 a4 product of a struggle
between the King ol England and e Barons, during the reign
of Kimg John (119% - 121163, 15 the oldest human right
document, The Magra Carta, although controversial as 1o its
legality, ™ provided that the King was subject to Law, Tt further
puaranteed that: ,

Mo [ree man was W be setead or imprisoned, or sivipped

191 Willigmy, Op S5, p 54

20 The Papal Bull isswed by Pope Innocent I on the 245 of Aoaguse. 1215,
ababishied the Magon Carta aod pronouiced 0 abliogrent e wovalty snd
disgroce: e the Erplish People. See Claire Breay oand Jolian Harrison
Mapom Caig: An Bipesdieenor,  available  at, bipsseuse Boekimoeig-
ot e -chedseiracire o wssesced o the 28k ol Tudy,
1S




Mypprir Nofoe! Hamar Rihis Crmenresion Juiennl

& rights or possessions, o outlawed or exiled, or deprived
wis stamding in any other way, nor will we proceed with
wce aguinst him, or send others 10-do so, except by the lawiul
Sedement of his equals or by the law of the laml. To no one
we sell. s o one deny or delay right or justice. ™
In the perind before the emergence of the Magna Carta,
Barons were being extoried by (he King with ingessant
sewon roquired W fund the nation’s army. These taxes Wors
anded and obtained  without evidence that they were
alty needed or used for the purpose for which they were
scted. Similarly, when Britain was colonizing fhe United
=~ the indipenes were relegated o a lower class, their
v wrampled upon and the race pushed (0 the brink. o
e the American People resisted amd there was an
ak of severe couflict which led o the AMETICH
Beciution.  Afler the American  Revolution, the  Brifish
Ploamial  poverniment  Was guerthrown, an  event which
mated  intw American  Independence.  The American
Sarstion of Independence 1776, provides as fullows:
medd these tuths to be self cvident, thal all men are
=1 equal, thal they are endowed by their creator with
imalienable rights, that among these are, life, liberoy,
s #= pursuit of happiness. That to secure these rights,
enie are institwted among men, deriving their just
- from the consent of the governed "™ A promitent
. of the American Declaration of Independence is, the
rights content which spells out the eguality of all men,
Bherty amd their right 1o the pursuit of happiness.
v the French revolution culminated in the Declaration

P Breay aml Julian Hairrasem, Op, AL

Wit Takayuki, |uman Frgns, fhe Rzl of S0 Determina o and the
st & Froculosit, The Tucroatinonal Tourpal ol TPeace Studics, gvaitahle az,
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af the Rights of Man and of the Citizen, which emphasised the
cquality of man.*The French Consiilutional Convention
adopted in 1789 (he Declaration of the Rights of Man and
Citizen. The document, similar o America’s prowvides
something similar in the following words;

Men are horn and exist free and with equal rights. The
purpose of all political unions is o preserve men’s inglicnahble
natural rights. These rights are freedom, ownership, security,
and opposition 1o repression. All principles of sovereignty
resides in the citicens. Liberry means the ahility essentially 1o
take any actions without hurting others .

The most recent international document, which was 2
eaction 10 massive carnage (World War 1), is the United
Mations Charter, 1945 and the concomitant  Universal
Declaration  of Human Rights, 1948, The Universal
Declaration of Human Rights {UDHR) did nol mince words in
recognizing the barbarous acts that threatened the existence of
mankind. The Declaration abundantly recognises the inherent
and inalienahble rights of man which includes equality of all
men, the right o dignity = of the human person amongst many
others. As g matter of fact the Declaration pave hoost to
human right campaign by stating  most clahorately, a
comprehensive list of human rights thus serving as a remplate
amnd galvanizer for modern constitutivns. It further COCOUrAgEs

13 Ashley Kamoan, flow Were oo Mights Infleeaced by the Fremot
Revalnilant, geailable a0 hpgcdvpar engtey, comhomener i HilpiThan-
e Aaan-r gl inilvenced-tri-franch J69355: sopesselt an (he 2%h Jaly,
s

24 See Minakat: Takaveki, Op. Cit. The Nigerian Constiurion as well as in
many atler vivilized world, the equality all men, their Tbery and the fact
Al soversignty helorgs te the people ane all firmly esablished by s
Comstitutions, See s 410 35 and 14 of the Coislitutiog of che Feleml
Bepuldic of Nigeria, 1999 (. amended).

% Anicle [ of de Universal Declzration of Human Righos, 14948
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o= as well as institutions to strive (o observe (he
« of human rights enshrined in the document. Shorlly
s #e UDIIR, the United Nations, in furtherance 1o its
w0 oblige nations in more conerele ferms wenl further
sk the International Covenant on Civil and Political
JCCPR) and the International Covenant on Economic
srd Cultural Righis (ICESCR). The ICCPR which
. for immediate rights, otherwise known as negative
guaraniess the rights of individuals Toeing the line of
L L=eed Nations, regions such as (he African Union,
. Union, @ cetera have mude similar human rights
for cxample, the African Charter on Human and
Righis, 1981, Further, mnations have established
ions that acclaim the rights of citizens, In view of the
one can safely say that human rights legal instruments
¢ e middle ground between a hinary population: one, e
meessed and the other, the mighey.

e $ow 35 it may, a common teamre in the human rights
eots include the cquality of all men, their liberty, the
= own property and (he security of all men, All these
. e comsidered sime gua non o the preservation of
sy, especially in relation to his fellow man. With the
¢ of hind sight, human rights discourse since the World
1 has become unending, As a matter of fact human rights
evolving. reaching latitudes that would ensure the
servation of human species.

St human rights have equally been used as a platform to
= desires which are generating a lot of aniefy,
=wversy and argument. Right (o same sex marriage i one
@ose rights being  discussed and promoted  in the
srional fora, Tt is our vontention here that while thesc
woms are being managed, it is important to look ar the
e of human rights so as to dewermine whether right to
s marriane qualifies as human right.
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4.0 PURPOSE OF NUMAN RIGHTS

Gleaning from the evolution of human rights {product of
resisiance (o vppression, struggles and revolutions) and taking
a look at ke preambles to interpational treaties on human
rights, it is easy to say that the purpose of human rights
concept is to preserve the specie of mankind, or, put in another
wdy¥ Proventing actions or inactions that are inimical to the
preservation of human existence, As a matter of fact human
rights go 0 the root of humanity. For instance, the lessons
from the holevaust (a tragedy that saw to the extermination of
six million Jews) vmphasised all the more, the need 1o
mdividualize human rights for the purpose of preserving the
human person and dignity, Accordingly we have the first,
second dand third generation rights, representing the civil and
political nights; coonomic, social amnd cultural rights; aml
envirenment and developmen! rights respectively, So far,
leszons learnt indicate that for human rights to be effecrive. it
must perlain W an individual. Further, aplethora of authorities
confirm/re-echo that human rights pertains w every human
being as a disting! entity and entitled w protection from the
whims and caprices of any illegitimate contrary  force.
Consequently, the claim 1o buman rights is available w any
human being and those rights are ol diffused into the righis of
a community 10 which he belongs hecawvse they are distinet and
legitimate. In shor, human rights are inherenl and inalicnahle,
The Civil and political rights include:

I, the right to life®;

2. right t dignity of the human person™;

3. right 1o liberty of a person®;

i 5033 of the Constiuricn of the Federal Repablie of Migeria, 19499 (g
Amendad
2T R G4 o the ORI
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right to fair llLHIiﬂ_g,H'

right to privacy™

right to frecdom m thnught conscience and religion™
frecdom of expression™

rizht (o [reedom of as.lscmhly33;

right to freedom of movement”;

right Lo freedom from discrimination™; and

right to own meveable and sy ekl pmpeﬂ}'**'

second generation rights, which are alse called positive
= reguire (he government to provide those scrvices (ha
enhance the living condition of the citizens, These rights

The right to educalion;

Right 1o adequate shelter;

Right to a decent means of livelihood;

Right to social services™ | et cetern,

rights are required from every government hecause they
a tlum: control over the resources of state and they are
In Nigeria for  instance, the Conshilution
i< (hat mineral resources which generates a signiticant
of revenue confers control and ownership on the
government.® Consequently, drawing from the stated

£ 35 the CFRM

& ol the CFRN

& =7. CFRN

% = of the CERN

£ 8 of the CFRMN

5 80 of ihe CFRN

| & &1 of the CIRN

S =1 ol the CFEN

Sl e CFRE

B 17 ofthe CFFRN

B 5 25 of the Consfitution of the Federal Republic of Nipera, 1999 (a3
_—td ' .
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primary purposs of government™, the Nigerian constimution in
its chapter 11 provides for the fundamental dircetives and
dircctive principles of siale pelicy, which underscore social
and economic rights of cilizens.

The third generaoon rights inclsde:

1. the right of people o self-delermination;

. the right 1o development:

. the right o peace

the right to humanitarian assistance;

the right to safe enviromment; and

the right of sexnal minoritics, cthnic religions and
linguistic.™

O W e Ll b

The third generation rights represent e concomitant duty on
the government 1o utilize natural resources al their disposal for
the good of the people and much emphasis on the humanity.
All these are efforts in the human right campaiyn made o
consolidate the values of human rights which should serve as a
vardstick [or justifying or condemmuog actions”. While the
civil and political rights represent the very barest minimum
rights every povernment ought to suarantee, the second and
thard generation rights represent a much nore advanced level
of human rights. The view presented above may suggest the
thought that human right is divided and theretore ser up awainst
the argument that human right is one indivisible phenomenon,
The writer is awarc of these arguments but is here more

A See o 14 of the CFRN, which provides chat the promry purpose of
governoent shall ke fhe welfare and security af all the citzens .

40, Advion Vaile Cornzscws. “the Generations of Human's Righis™, Baes of
Law. the Covference Mrogeeding, [s Bdition., Bean Masarvk University,
200, p 4

41 Bes the proamible wthe NMDHE, [58
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d with the evolution of human rights and how they
some 1o e cateporized. Consequently. the point we are
ing (0 make here is (hat as events unfold (natral or
), the function of human rights campaign bas heen to
heories that would expand the human rights content
preserving humanity. lence human rights eoncept Is
e, explained, developed and prometed (o preserve human
s and the specie ar larpe, in spite of events that threuten
ewistence, AL this juncture, it may present a clearer picture
were 10 consider the human society withoul The concept
an rights.

LIMITATIONS ON HUMAN RIGHTS
§ = an axiom that although human rights are guarantecd and in
= inherent, the expression of such rights carmot be withoul
we The understanding of hwnan rights as a guatantee
wat limits, easily lesds o individoalism whereby every
Swidual is ripht depending on what he wants and bis choices
be respected and prolected. The American Declaration of
gepcndence, in a bad o promote, proserve and protect the
Svidual provides (hat every individual is enttled 1o the
i of his own happiness. Bul this pursuic of happiness
< he done with care 30 as ool (o interfere with the rights of
ers and in order 1o avold self-destraction. Conseguently, the
seression of ang's rights is regulated by the law, and
smalely the communily since that is where sovereignty
weades'?. otherwise an unbimited guarantes of human rights
wenld definitely lead o anarchy™- 4 situation the observance
puman tighis is meant to avoid, Consequently legisbations
o over the world define cerlain aces as criminal and 1o that

Cop 3 14 of the DFRN, 1999 {35 amended)

See o 48 ol the OFRN which lepninizcs sestzain; on human roglis swhere
critie kas been sommmited, These coimes, heivg o prodact of e lepislagre
3wl nlimacely b socisLy
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EXIEN, anyonc caughl m such act would have the weisht of the
faw visited upon him which would Tead to & furfher lHmitation
imposed on the rights olherwise available to him. Ay a
corollary, the Nigerian Constitution provides (hat laws that are
reasonably jusiiliable and laws meant 10 protect  public
murality, public safety, public health may remain valid in spile
of the right 1o persumal liberty or any other rights puaranieed
in the constitution. ™

Recognizing the danger in uncualified right o persomal
liberty therefore. Article 30 of the Universal Declaration of
Human Rights, 1948 provides (hat, “nothing in this declaration
may be interprefed as implying for any state, group or PETSOI,
any right to engage in any activity or perform anv act aimed ar
the destruction of any of the rights and freedoms set forth
herein™*,

The society owes it as a duty w proteet the rizhts of
individuals hence governments are engendered o carry omn the
functions thal are humanitarisn in eature, of protecling the
weak and ensuring the general welfare of {he populace™. Ty is
nol ine doubt that people. governments. ete, are duty  hound
either in conscience or in law. to protect the weak [rom having
his rights violated, As g matter of fact human rights are
considercd 1o reach such limits as to promote the rights to self
determination whereby an individual has the right o choose
options he considers appropriate to WS circumstances, In
applying  the principles underlving  the rights  to =elf-
determination, individuals have been considersd capable of
deterrmining their sex, pattern of reproduction, whom or what
0 associate with in (he pame of marriage and even who would
exercise (he opton of euthanasia should the need arise; The

44, frad
15 Ses Art. 30af 1w UNCHE
A5 Beo s, 14 ol the OFRM
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o this paper seeks o answer is to dotermine whether the
writy in which one lives has a role w play in the right to
By the same 5.
THE RIGHT T0 SAMIT SEX MARRIAGE

e world today continues 1o grapple with human rights issucs
weermational organizalions are cormriited to eding human
= ahuses perpeluated by povernmcnl  or - PErsons.
ceaquenily, there isa push o advanee the fronticrs of (he
s persomdl liberty, to be expanded as o allow the
of persans of the same scx. Same sox marriage iy
a5 the ceremonial union of two peonle of the same
This means that 4 man may marry another man and 3
wn another woman. Although same sex marriage arouses
e jespes other (han human tights, such as the defimition of
saze, the majur focus bere is o constder whether the right
personal liberty is elastic enough, given the jurisprudential
= a5 well s (he social construct of vur snciety, (o validly
§ homo sexual rights as human tights.  Homosexuals
that they Wave the right to exercise their liberty to the
af redefining marriage and that a confrontation w their
< is diserimination or infringement on their hutman
 As a matter of fact, the same sex prolagonists are very
wen mm combating the stigma that gays suffer in the society.
The continuous push for the right to personal liberty, freedom
e discrimination and right to association of himoscxuals
S Jod to (he legalisation of same sex marriage in some Slates.

i SAME SEX MARRIAGE IN THE U.s.
United States, Morway, Metherlumd and a host of other
mtries have successfully challenged e oraditivnal definition

B Gamer BoAe vl (eis Elocts Fose Dicponary S0t Ediirgen {U5SA: Thaimson
West Fuhlmlueg Cao,, 2004, ¥4
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of marriage and have therefure prepared a fertile ground for
the promation of rights to have sume scx martiage. The United
Slales, en the 267 of Junc, 2015 became the 21% Country in
the world to allow same sex marriage nationwide,  The
supreme Cowrt in the case of Obergefell, er al v, Hodges,
Direcror, Ohio Department of Health, e al.* deciled that
States should cease and desist from disallowing same sex
marriages. Doawing  inspiration  from  this  decision, (e
President of the United States, Barack Ubama has urged
African States including Nigeria to legalise same sex MATTaEE:
Right 1o same sex marriage was justitfied in the aforementioned
judgment with the right 1w personal libertv™. freedom [rom
diserimination, right to marry™ and freedom of association™.
In our opinion, the right 1 personal liberty is the oot of e
claim, the others are meant 10 protecr the option already
exercised. ‘The Supreme Court made this abundaotly clear
when 1t gave reason for its judgement as hased on the right 1o
individual anwacimy, liberty and the right to marey. The court
said that:

The first premise of this cowrt’s relevanr

precedents is that the right 1o Personal

clice regarding marriaoge s inflerent in

the concept of Individual autonomy. This

abiding connection berween marriage and

A8, Rem Dergefll, o o '8 Hoduer, Evailihlz al
hlip Meditions cun comd 20130 28 mlitic s ECOE-apinGa dusyment-
obcrglell hodiesdndes. Ll aceessed on the 150 o Mupust. 205

ad. Bee Qbergefell, o af v, Hadees, supea

30 Lowving v, Virginia. 388, 1L, 1, 12 confirnuug right fo TEIY E2ross [Ros
arel Turper v. Saliefy, 482 T8 78, 9%, conlirming the sigln of prisoness i
™Ay

2l Rabuo 5 B, Same Scx: A Rejected Human Right Culmare me Miperiz, Kopl
Sirve Leversity fic-avonne? ol of Pebiic Law (KSL BIPLY, vol, 5, N
L20E, po L0- [0
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liberty s why Loving invalidated interracial
marriage ban  wnder the Dug  Process
Clause™

. SAME SEX MARRIAGE IN NIG ERIA

mrisprudence in Nigeria, as at todav, is radically

ary. In Nigeria as well as in most African countrics, Saine

sarriage stands prohibited. In 201 3. Nigeria enacted a law

~eohibits and criminalizes™ same sex marriage. The Act

o= that any person whi conTacls a same sex marriage or

—vil unjon commits a felony and wpon cunviction 1s lable

serm of imprisomment for 14 years™. The Act even goes

i prescribe 10 years umprisomment for those who
_ operate, or participale in gay <lubs, societies and
gation, or directly or indirectly makes public show ol
sex amorous relationship™. The same punistonent awals
s who administer, withess. aid or abet any of the ucls
eementioned’®, To make its point clearer, (he MNational
smbly seizal the oppormunity of the same sex MATTiAgE
sytion to close up the lacuna existing hitherto, on the
sgion of marriage. In i section 7 the Acl defincd
ee as # logal umion belween persuns of Dpposite sex in
dance to the Marriage Act, the Islamic Law amd
srv Law. Bevond prohibiting same sex marriage, the
= Sex Marriage (Prohibition) Act prohibits civil union of
cexand even voids any same sex marriage contracted
of Migeria in Nigeria®. This radical stancch as

See Oberecicil, o of v. Hodpes ot 3 (full fext oof the judgment
T i Sarue Sox Marriaze (Probifibnig Ack, RENY

o=« 5 (Lrab the Szme Sex Marzizpe (Prohibitiond Act, 2003
e = 5 (20 of the Same Sox Mirriage ACT, s

T w03 0l At

S s 041} of the Act

§ 1 {¥ ofihe Ack
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therefory attracted pressure from western countries o make
Nigeria revoke its stance on same sex marriage. Interestingly,
even the US Supreme Court in 1986 had once upheld a faw
from Georgia criminalizing same sex marriage as well as
cerlain homosexual act as crimingl™.

Whule the sume sex marriage apologists like the 11,8,
Supreme Court has posited and based their argument on the
liberty and awtonomy of the individual, States fike MNigeria on
the other side argue that it is immaral, againsl the cullural
dehinition of marriage und even self-destructive o those who
engage in it™
Gr. SAME SEX MARRIAGE AND HUMANITY
Bearing in mind the placform on which the protagonist of same
Sex marriage make their claims - human right, particularly
personal liberey - it is pertinent at this stage o analyse same
sex marriage based on the submission carlier made on the
purpose of human rights, which 1s to preserve the human race.
Belore we proceed if is pertinent to state that no lwman right is
absolute;” this notion is settled. Granted that the right 1o
personal liberty is a human tight, in its exercise recowrse must,
in this context he made to the ultimate purpose of human riafe
which has already been argued here as humanity. The guestion
apitating  for answer here 05 does (he right o same scx
martiage not violate the interest of humanity?

S Beo Bowers v Hardwick, 478 115 156

6. Bes Messoohi, J ' Should Same Scx Marriuge he Legalized™ retrieved from
wow bolaacodpolitice orgfume sex marringes My gecessed on il
Decembor, 2004, cited m Kabo. § 15, Same Sox: A Rrjocted Human Kighi
Cultie n Migeria, Kopi Srare Liiversiry Bioavyel Jeael of Pabitic Law
{KSLLBIPLY, vol. 5, Mo, 1, 2003, p. 162 - 103

Gl The CFES siates that e righis guzrmieed ootwithseanding any faw that is
reasrmahly jusnfible foa demeoratic Spsiem lmiung cthoss s shall
remain valid
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% =aid sarlicr, human right loses relevance as soon as the
ent of humanily is oblilerated, for, a single imdividual s
weeral part and a product of humanity. As Aristotle pals
e society precedes the individual®™ and anyone who can do
socicly i3 a beast or a god. Further, as Angle and
have argued, an individual is nol more than an
in hwmamty. Mis rights and aspirations should
sefore be pursued bearing in mind the mlerest of humanity
o not all desires of the individual are worthy 1o be pursued

smained: the well-being of an individual should be closely
: i the well-being of humanity™, Freedom without
oblitcrales the clement of society in human rights
wree. Therefore, fie right 1o frecdom without limits is
= and clearly destructive to humanity as a whole because:

It Does Not Allow Procreation;

gh the law cannot compel procreation o marriage, the
sical requirement for procreation is sexual communication
- a male and fomale. When males, for nsiance, marry
s communicate sexually, no amount of ingenaity will help
s of the partners conceive and beat children. If everyond
smeages in SAME sux Martiage procreation would defmitely be
=d and homanity pushed o the brink of extinction. The
i t0-sAme sex 15 therefore an attemipt to cut off the very
seeerce of validity of human rights.

= Same Sex Marriage Distorts. The Fabries OF The
Family And Socicty;

T family is the smallest unit in the society made up of the

euher. miother and  children.  Same  sex  marriage s

Eamctrically opposed to (his construct of the family and is

e Aristole; “Palinr”, Sdpra
§=  See Anple el SvoraEson, Sefpra
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bound to create problems such ss confusing the role of the
father with that of the mother, In same sex marriage who is (he
father? This question would definitely cause psvchological
imhalance for children adopted by such Gamilies;

3. Same Sex Marriage Is An Affront To Religious Beliefs:

A large numher of religions all over the worldabhor same sex
marriage. Since marriage is an institution considered (0 have
been created by or invalving the creator, God or whatever
diery the faith swbscribes to, it is bhelieved that such an
institution should mot be deseerared on the altar of satistying an
individual’s desires in the name of sameé sex marriage.
Marriage for Christians a5 well as Moslems and even
traditional worshippers bas g divine purpose which we belicve
cannol be attained in same sex marriage,

4. Same Sex Marriage Diminishes The Life Expectancy OF
The Partners Involved;

Researches conducted and concluded shows that partners of

BAIMC SeX marriage are very likely to die 20 vears before others

who are married normally®

5. Same Sex Marriage Could Provide A Slippery Slope In
The Legality Of Marriage

Legalization of same sex marriage may be considered opening

the flood gates on the definition of marriage as il has alrcady

been done in the United States and other jurisdictions, negating

the Hyde v. Hyde definilion, now allowing anybody (o define

marriage based on their personal desires and aspirations®, The

B Re hi LI P b PR BTN TR et i|r._||J|,|:-:|'-_=|_||:|'.'-.:n|:|rir|'||:~.. way-lile-
erpocizncy AMvenrs shorer | aocessed Sth Doccimber 20015
85 See diluory defimidion in Inczepretation Act Cupl32,L.F.N Nis
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may Suggest NCw unions bETwELn man and an animal,
trees or ohjects,™

CONCLUSION

right, being a legal and sociological phenomenon, does
eist in vacuuwm. It is therefore impoftant that in the
o of human rights, carc must be laken w loak al the
v of the claims being promoted as human rights
not all human desires and aspirations are whole or
s be pursucd, For instance, an injured viclim in 4

1 clash would definitely purse the idea ol revenge
+ conlemplating the plans to take the law into his hands,
@esire oupht not o be pursued 0 the mame of the tight o
liberty otherwise the communail clash would never

Azain, it is hecause of humanity that we have values and
cuch #s human rights, how can ore use human rights
gesroy the very sourec of human rights? Accordingly, the
of right © same Scx MATTage IS quite novel and iy
v a5 a human right claim fails for the reason that:

mght to same sex marriage 15 in cxeess of human rights
secapse it does not serve any purpose in humanity bur is
spposed to (he essence of humanity;

sight In SHIME SCX marriage 15 opposed o known and
sccepted binlogy, nature as widely accepted. tradition amd
e legal system in Niperia, hence il ouzht not w be
propagated; .

wame sex marriage disorientates children therehy aiving
room for psychological problems:™

came sex marriage reduces life cxpectzncy™.

e % F. Kb, ihid, g 102 - 1ik%
e Cirat n.64
Sl
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RECOMMENDATION

Bearing in mind the interest and well-being of lwmanity, it is
recommended as follows:

i,

That same sex marriage opposes the well being of
humanity and should therefore be curtalled otherwise
irreversible danger will occur;

Apart  from criminalizing same sex  marriage, (he
covernment, family, tradidonal and religious  leaders
should sensitize people aboul the Importance of the family
and the need o avoid same sex marriage:

Same sex marriage 18 being promoted on the platform of
right to personal liberty: care should be taken in deliming
persunal liberty 50 as W avoid encoiraging a personalised
definition that would be destructive o Buimanity;

An iminediate response to the wave of campaizn for same
sex marriage should he planncd by the African Union and
articulated on intermational fora such as in the United
MNations;

Persons of same sex orientation should be counselled.
rehabilitated and integrated into (he society but mot
discriminated agains;

Although same sex marriage is oot 1o be cncouraged, the
punishment for same sex marriage in e Same Sex
(Prohibition) Act, 2013 seems cxeessive, community
treatment  oiders  which  align  with - rehahilitatgon s
encouraged.




RTION AND THE RIGHT OF TIIE NIGERIAN
AN TO NER PRIVACY: BENCHMARKING THE
ROLE OF THE MEDIA IN NUMAN RIGHTS
EDUCATION

By

Iydia Nimo Mmadu”

paper eramines the concept of rght fo privacy within e
af abortioin amnd he sanctiry of life on the one side and
sale of the wedic i human Rghts educarion, especially
face of extreme dHIErQCy and meale-dominated polity an the
side. The quesiions asked are: Should the right 1o privacy
& woman override her unborn child'y qspiration o e’
a woman in exercise of her constifurional  right fa
y terminate her pregnancy. particularly in o patrimanial
v like Nigeria where the woman and her unbarn child are
coen a5 commodities owned by the hushond? At whai
chowld the rieht of @ wWoman o privacy pive way 1o
img demands of equaliy of jusiice - justice for the
| justice for the unbori chitd and fustice for the sociely ?
answer these quesiions, the paper did a comparaiive
fysis of the right o privacy and the ahortion guestion in
jurisdictions. The paper made use of primary research
rigly from relevant slandes and libraries. Secondary
ot matertals such as  textbooks aned  law  jouraals.
seera were also considered, The paper finds that while d
woman should be allowed to enjoy her right 10 privacy without
emdue  imferference, pranting her an uatrimined right o
ortion  under  the  guise af the right 1o privacy, 1§

w»  Lydsa N Moedu, M.ASUNNG, BA (DELSU. Dovtoral Candidase,
| nbversity OF Migeria Neadika, Frazy - Migooi
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counterpraduciive. There is strong need (o expand the frontiers
af abortion law in Nigeria to include net onlv situations when
the life of the pregnont woman is in danger but alse fo cases
where her health is in fssue. where she is o victim of rape or
ravishuten! by armed robbers, or where he ohild will be
ferminaily il or handicapped, thus becoming o burden and a
lability on the fomily and socterv. This is where the media
must come i io educate women of their rights and the needs
Jor them to acr within the framework of allowahle Pracices in
their best interesr.

KEYWORDS: Right to Privacy, Abortion, Nigeria, Media,
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L INTRODUCTION

sroriion is @ topical and highly volatile subject amy day,
seviime, any where. This perhaps prompied a learned writer 10
gescribe the phenomenon of abortion as a ‘conundrum’ . One
grea of imterest in the everlasting debale on ahoriion is how to
crcate and maintain a balance berwesn women's inalicnable
aght to do what ghe wants without inferference from the s@atc
wd other people ele and the right of the siae 1o protect seciely
3¢ 3 whole, through the imstramentality of the criminal law.

Arguments for of against the criminalization of abortion
draw some support from e right to privacy which i3 one of
e underpinmings of constitutional bills of rights in matern
democracies. The gquestion then is: To what exwent, if amy,
should the criminal law be uscd to police 4 woman's right 10
decide whether 1o have child or not? This is the fulcrum of
this [Hper.

Pare 1 of he paper inToduees this work while parl 2
ayamines the concept of ahoriion and privacy. Part 3 focuses
on abortion and the law with analytical cmphasis on Nigerid.
Comparalive examination of the subject is also considered
this part of the work. In part 4. the paper examines e role of
the thedia in homan rights edycation especially among the rural
women of Nigeria, The paper attempis W find a nexus hetwesn
the right to freedom of information and the press o mclude the
righi 1o educals and disseminate information peaded for good
governance #nd education of the people. particularly women
who mav lack e DOCESSATY educational and  intellectual
capability 10 fully pvderstand and hold oo @ iheir right as

| Ademols ¥akobu | “Aboriio Comundnn: The Legal Dimeasion’, in Dissays
in Henour of Prol. C.0. Okonka abn E.5 Mwanch: & F.L Asogwal,
¢ Thits. (20000 P31
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cnshrined under the law. In part 5, the paper is cencluded el
recommendations for reform are olfered.

7 CONCEPTUAL CLARIFICATIONS

1.01 Abhortion — Meaning And Nature

Ahortion is the destruction or bringing forth prematurely of a
human foefus before it is capable ol sustaining life on s oW,
The Blacks Law Dictionary® defines abortion as (he
spomtaneous or artificially induced expulsion of an embryo
or foetus.

Akin Thidapo-Obe explained  rhat gbortion  is  the
termination of a pregnancy by the willful acl of any person’.
This paper adepis the above definitions particularly that of
Thidapo-Obe and sees abortion as a form of miscartiage of
pregnancy brought aboul by intentional human itervention.
Abortion may be lawlyl or untawful, depending o the
criminal law of the jurisdiction concerned but one certuinty of
ahortion is that it is usually induced by human beings.

3.02 What Is Right To Privacy?

The right to privacy or right to privae life, like most legal
concepts, is nchulous and ipso faclo, defies an easy defimion.
One difficulty in formulaling & concisc definition of the right
to privacy is how Lo determing the extent and plenitude of
‘privacy’ itself and when it is legitimate to vinlate that right.,

4 Spp Ferlice's Criminal Lauw and Tastice Drictionary (1) PA:
3L0¢h edn.

4 Sew ‘Comparative perspective on Mig=rian Ahorion Lawes' i Essays i
Human Rights Law m Nigeria. {2002) P.IR3
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2 w0 Jadesola Akande, it is ‘uncertain’ as to how far
= available®,
Oeter dilemmas confronting the arucalation of what the
b o privacy connotes are that the concepl is vague,
= and problematic. For instance, some of the critcal
sssocialed with the concept range [rom: On what basis
h right be compromised? Is it lor detection of crime, for
of public morality or [or the protection of public
 The difficulties are legion. However, Steve Foster,”
Sormulated what he considered the meaning of the concept.
bearned writer asked rhetorically: “What do we actually
when we alk of the right to privacy or right to private
" In answering the question, he explained as follows:
gme sense, when we talk of the right to privacy, we are
g to the general right @ he left alone, da desire 0 he
to cnjoy & particular space... which the stale or others
wiedd niot be allowed 1o penetrate

Continuing. the learned anthor stated further thal the right
w privacy, or more specifically the right 1o private Tife, may
wso refer 1o the right o make choives aboul one’s lite, such as
mbom (0 marry oI associale  with, whether you should
sderiake an operation, and decisions relating 1o sexual
erieniation or activity, °

This paper agress with the above delmiuons bul preters
e sccond ann of the definiions. What the right therefore
sotmils in essence is the amonomy of an individual o make

= Akande: fefesduciion o the Corstimurion of the Foderal Repabdic of Migeria,

19w P RO
% Human Rights arnd Civil Liberces (2303) pp. 355-15%.
T Mhidarp s,
L 11 1 B i
2 Lac i



Abuoriion Ared The Rigly OF M Mgerben Weoeas To Hee Py 105
Benchmarting The Bale OF The Media In Human Righey Educanion

lite’s choices without undue interference hv the smate or others.
But Obafemi Awolowno, contended that such a definition as
formulated by Foster, is ‘a speculatve abstraction’ ", what can
only be confined to Thomas Hobbe's State of Nature; which in
itsell, existed only in a “Sugar-gandy perspective’.”' In his
view, the right o private lile is worthwhile and beneficial only
when its enpoyment i5 relative,

From the ahove reasoning, it is sugpested that the right to

privacy 15 not absolute but relative to other rights and interests
of uther people and society. This thinking appears coterminous
wilh the philosophy which underhies legislative restrictions,
through the criminal law. on the constitutional guarantes of the
right 1o privale life m most countries o maodern lime, Jadesola
Akande seemed o picch her ent with this view when she
submitted as follows:
It must be noted that the right to privacy may be abrogated by
a law which 15 reasonably justifiable in the interests of
defence, public safety, public order, public morality and for
protecting the righes and freedoms of other persons. ™

Mo doubt, these needs o prolect public morality, the
rights and freedom of other persons e, have been strongly
canvassed in some of the dehates on abortion amnd a woman’s
right to privacy. But as Mr. Justice Breonan of the United
States Supreme Court noted in the case of Eisemfidt we.
Beard:

IT the nezhl o privacy means anvthine, 1t 15 the right .of the
individual or single, o be free om unwarranted governmental

M Obatemi Awelows, The Peoples Bepublic, (1968), p75
1L This phease s boreowed from George Orwell's Ananal Fasm TS5, meaning a
thirig, thal only exisis in the Sgmenl ol mgimsion ol @ person
12 Op. e p %,
30 A4S 1S 43R (19T
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mtrusion into matters fundamentafly affecting a person, as the
decision to bear a child.

3. ABORTION AND THE LAW: THE NIGERIAN
SITUATION

The 1999 constittion of Nigeria as amended, In section 37,
provides that the privacy ol citizens’ life is guaranieed and
protected. The constitution does not however deline what the
right to privacy stands for. The restriction and derogation
clause cmbodied in section 45 (1) of the same constitution
preserves (he validity of any law (hat is reasonably justifiable
in a democratic socicty in the interest of defence, public
safety, public order, public morality or public health: or [or
the purpose of protecting the rights and frecdom of other
persons. Perhaps, relying on this derogation clause, the
Niperian state has enacted penal laws criminalizing abortion in
the country.

Currently, there are three sections under the Criminal
Code pertaining to abortion. These are sections 228, 229 and
230, Section 228 deals with a sitwation where amy person
unlawfully administers 10 a woman or applics force of any kind
or uses other means o procure her miscarriage. Tt s
immaterial whether the woman is with a child or not.

Section 229 contemplates a situation where a woman
procures her own miscarriage without connivance with a third
parly, while scction 230 deals with any third party thal
unlawfully supplics drugs of instruments or profurcs same for
any woman to effect her miscarriage.

According w0 Mowoes, it is doubtless that the above
sections make it unlawtul for anyvone, such as a pregnant

14 CoaP G351 FN: 2004,
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woman <f any other person to procure abortion or supply
implements for procuring ahortion. '™ It seems that for abortion
tr he a crime under the scctons it must bave been done
unlawfully. Thus, in the case of B w. Eidgal,'® the Wesl
African Courl of Appeal held that the expression, “unlawtully’
used In the secuons presupposed that there must he some
sitwations in which 11 is lawful 10 effect abortion for example,
fo save the life of the mother. The court relicd heavily on the
English case of £ vs. Bowrme” where MeNaghten T, interpreted
the word ‘lawfully' under the Offences apaimst the Person Agl,
1861, ax follows:

If a doctor 15 of the opimion, on reasonable grounds and
with adeguate knowladge that the probable consequences of the
continuance of the pregnancy will be to make the woman a
physical or mental wreck, the jury are quite enttled o take the
view that the doctor, who under the circomstances and i that
honest helief operates, is operating for the purpose of
preserving the life of the mether.... The word valawlully
implies, in my view that abortion may be lawful under such
CIrcumstances.

Accarding o Mowoe, section 297 of the Criminal Code
seems (0 rellect this philosophy. ™ In the waords of the scetion!
A person is aot criminally responsible for performing in good
faith and with reasonable care and skill a surgical operation
upon any persen for his benefit or upon an unborn child for the
preservation of the mother’s life, il the performance of the
operdtion is reasonable, having regard to the patient’s state al
the time and (o all the circumstances of the case.

I3 '"The Abortion question: A compazitive Amalvsiss m A Deeprnt dor
Migerian Law’, Mofossor A O Okalade dedy, 19895, PATL ar 273

Be 193808 WALA 133

17, q193e | BB aiT.

18 Qo oo alp. 273
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Jeis no doubr sugeests that under the Crminal Code,
on 35 not absolulely  prohibited; rather it can he
gernvely done o save the life of the woman concerned,
= 3 person provuring abortion under such a situation lTI.i‘-'
selieved of criminal liability bul ot civil liability . ™
wrring with this position. Ademela Yakubu, submilied
¢ Serapcutic abartion is allowed under the Criminal Code. ™
Where a person does an act in the prosccution of an
ul purpose t wil: procurcment of an abortion, and
results, he may be charged with morder. This was the
of the Supreme Court, per Salami 1.5.C i the case of
vs. State,
Generally, there is a death of case law on the
ations of section 228 — 230 of the Cruminal Cade, thus
Fying the development of the law in this regard.
Under the Penal Code,™ sectivns 232, 233 and 234 deal
sbortion. By section 232 of the Code, whoover
ily cawses a woman with child w miscarry if the
jage was nol caused inogood faith tor the purpose of
+ng (he lite of the woman is guilty of an offence. Vnder
s=ction, the woman must be with a child. This is unlike the
mal Code provision where it is immaterial whether the
is with a ¢hild or not. Like the Criminal Code
o, this section permits resirictive abortion for the
—oee of saving the woman's lile, As Ademola Yakubu puts
Tt can then he coneluded that under the provisions of the
= in Nigeria, the only justifiable reason for causing a
iage or for procuring an abortion 15 for the purpose of

Slowpe, [,

O et carp 38

(1993 4 NWLR (Pr. 2EEN &0 w421,

The Penzl Cogle, LN, B 23 of THEO ax amended
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preserving the life of the mother’. ™ Thus, within the contexs of
4 Woman's constifulional right to privacy, thal is, freedom 1o
decide whether to beget a child or not (even when her life is
oot n danger), is outside the contemplation of Migerian
abortion laws. Sadly, the constitutional provision of section 37
of the 1999 Constitution of the Federal Republic of Nigeria on
the right to privacy has not been tested by any woman in
MNigeria thus making the issue to be a mark paint.

3.01 Abortion Law In The United States OF America

fn the United States of America, abartion law 15 largely
influenced by the decision of that country’s Supreme Courd in
the case of Roe vs. Wade™ which voided nearly all abortion
laws in every state, The facts of (he case are as follows: Jane
Roe, & single who was residing” in Dallas County, Texas,
mstituled 3 federal action in March 1970 against the District
Atorney of the county, She soughi a declaratory judgment that
the Texas Criminal Abortion Staputes WEre unconstitulional
She contended that she was unmarried and pregnant and that
she wished to terminate her pregcrancy by an  abortion
performed by a compelent Ticensed physician umder safe
clinical conditions, but was unable o Bel # 'legal abortion” in
Texas because of the criminal law. She Turther contended that
the law abridged her right to privacy protected by the 1%, 4™
5% 9" and 14% amendments. A three judge District court
declared the abortion. statutes as vigue and infringing
plaintiff's tight to privacy. But no injunction was granted to
restrain the state from enforcing the laws, On appeal to the
Supreme Court, by a majority of seven o two, the court
upheld the decision of the lower court. The decision of the

23 16id a1 g,
A0S, 183 (1975,
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Court per Mr. Justice Blackburn, can he summarized

follows:

That aborlion was a constitutional right that the state

could only abridpe after the first six months of

pregunancy.

That the right of privacy mcluded the right 1o abortion

That since abortion was a {fumdamenial right, state

regulation must meet the sirict scrutiny standard which

meant that slate must show it had a compelling interest in
having an ahortion law.

That the word 'person’ in the 14" amendment did not

apply 1o the unhorm

That the statc has an imporlanl  inlerest in both

preserving the health of a pregnant woman and in

protecting [oetal life.

The State’s inferest in maternal  health  became

compelling at three months.

vwmt The Stale’s interest in foetal lifc became compelling al
six months,

Swmm} That the astate may regulate abortion during the second
three months but enly for the protection of the woman’s
health

vy That the state may regulate or ban abortion during the
third trimester to protect foetal life.

Following closely on the heels of Roe vy, Wade, * way the
case of Websier V Reproductive Health Services.*” In this ease,

B Se= generally. Adzmala Yakubu op. of pp 6364 of Mowoe op. it pp. 282
snd see also Lanrence Trike's American Constimtional Law, (1983) pp.
1341-1362.

L1015, 1131573

297 115 490 (1089).

Hw
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the US Supreme Court allowed s Missourl statule stating that
human lite began at conception. The court also barred the use
of state resources for abortion. It was further held that viability
test [or advanced pregnancies should be conducted, thar a 24
hour waiting or reflection perind should be obscrved by the
woman belore abortion 15 carried oul and that an informed
consent or parental consent for minors should be obtained. In
fact. it was the opinion of the court that the state had a
compelling interest in foeral lile throughout pregnancy and the
Irinester framework of Roe and its viability line ought to be
discarded.

Acconding w Laurcnce Trihe,”® this reasoming perhaps
stemmed from the stale’s general obligation o protect life. Bur
the learned author contended that biologically and medically, it
15 controversial to ascertain whether life begins ar conceplion.
He further stated that the reason must have heen infTuenced by
religious undertone and the extant normative order, This
abdervation cannot be far from the (ruth,

Be it as it may, the case comprehensively reviewed the
case of Roe vi. Wade™ and is now the dominant precedent on
abortion law in the United States of America. Nevertheless, it
15 worth stating that the law of abortion in the U.5, has
assumed the stams of a constitutional challenge. However,
bearing in mind the apparent conflict between the decisions in
Roe vs. Wade,™ and subsequent cases like Planned Parenthood
vs. Casev™ and Webster vs. Reproductive Fealth Services,
the point is well made that @ woman can abor! a pregnancy in
the U.5. as an extension of her constitutional tight W privacy

28 Thid. pp. 1345 - 15
29 410 LS, LI30197s).
W4 pF TS, 11301903
A1 A0S 15, 833 01593
F2401 TS, 200 (1989)
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s the critical issues are; when should that be done vis-a-vis
e stale’s rolc in balancing private mterest with the interest of
g state to cosure that a life m the womb 15 not unnecessarly
erminated? The law recognizes that a woman has a rizht 1o
gecide her reproductive destiny but where (he loetws 15
medically examined fo be viable; the state may interveneg, upon
proof of compelling interest, o ensure that the foems is
preserved for the continuity of the human race.

302 Abortion Law In The United Kingdom
Historically, the common law of abortion applied after a child
Bad quickened in the womb, Unml this period was reached, 1
was ool an offence m procure abortion. But in 1803, it hecame
s capital offence tn procure the miscarriage of a woman quick
with a child. There was a problem as to when a woman was or
was not quick with a child. Common law did not recognize a
foemis as a human being capable of bemng killed hence,
homicide was defined o be ‘unlawbully killing & reasonable
person whe 18 1o being and umder the king's peace’. The
phrase ‘a reasonable person who is in Deing’ means that the
victim must be a living human being.™ The modern law of
gborrion in England is the Abortion Act of 1967 as amended
by the Human Fertilization and Embryology Act, 1990,
Scetion 1010 of the 1967 Act states thal the law relating wo
abortion means seclions 38 and 59 of the Offences against the
Personn Act, 1861 and any rule of law relating o the
procurement ot abortion, By section 38 of the Offences against
the Person Act, 1H61, it i5s an offence for every woman who is

33 Szc Smuth & Hepan, Crominal Law, 1A edo, p401 of, D, Yakubu, op.
il B see alse Clarkson & Keanng: Criminal Law: Text and Mdatcieals,
(20077 opp. 629 - 53
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with a child 10 procure her own mis¢arriage, or for anv person

o procure her miscarriage whether or not she is with a child,

This leg of the section echoes the position under Nigerian law,
Under section 59 of the 1861 Act, it is an ollence to

unlawlully supply or procure anv poison, instrument or

noxious thing to procure the miscarriage of 3 woman, whether
she is with a child or not. In R vs. Whitchurch.® (he
delendant was vonvicted under this provision.

The amendment effecied on section 1 of the Abortion Act
of 1967, by the Fertilization and Embryology Act, 1990, has
changed the face of abortion law in England. Scction 37 of the
1990 Act provides inter alia:

Subject 10 the provisions of this section, a persen shall not be

guilty of an offence under the Taw relating to abortion when a

pregnancy is lerminated by a registered medical practitioner if

two registered medical practitioners are of the opinion, formed
in good taith;-

(a) That the pregnancy has not exceeded its 24% week and
that the continuance of the pregnancy would invalve risk
greater than the physical or mental health of the [regnant
wontian o1 any existing children of her tamily. or

(b That the termination of the PICENANCY 15 MEcessary to
Prevenl grave penmancnt injury o the physical or menial
health of the pregnant woman or

(¢} That the conlinuance of the pregnancy would involve risk
o the lite of the pregnant woman, greater than if the
Pregoancy were lerminated or,

(d} That there is a substanrial risk that it the child were born
it would suffer from such  physical or  mental
abnormalitics as o be sceriously hundicapped.,

4. (188024 & 130,

i
35 Hoe Swith & Hogan, Op. cit ar .324,
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O feature of the above provision 18 thal an aborlion may be
s fully carried oul only by a qualified medical practtioner
amcer the staled circumstances. Also, abortion is permitied
wiere 11 s medically certified, w protect the health of the
seegnant woman. ‘This contrasts with the Nigerian position
whcre it 15 restricted to saving the life (not health) of the
woman. Also, unlike the British law, abortion law m MNigeria
hes not drawn a distinction between abortion carried oul hy
eegistered  medical praculioners  and  those performed by
guacks, This is evident from the provisions of section 228 of
@ Criminal Code and 233 of the Penal Code which prohihic
“any personh’ or ‘whocver” from carrving out abortion.

Another provision of interest under the British Abortion
Law is scction 1 of the 1990 Aot which amemlds section 5 (2)
of the 1867 Abortion Aclt, By the amendment, mulliple
pregnancies can be reduced, by killing one or more of (he
emses.

The case of R.vs. Bowrne™ epitomizes the attide of
English Courts to the Abortion Law in that country. In that
case, Mr. Bourne, an cxperienced Surgeen, performed an
shortion on a fiftcen year old girl who had been raped, The
jury considered that he had acted in good [aith for the
preservalion of (he health of the pregnant girl and he was
acguilted, Health, in this sense may mean a state of complete
physical, mental and social well being and not merely the
ahsence of disease or infirmity, as defined by the World
Health Organization.

I'his paper supports that judgment, Imagine the mental
trauma Lhe girl would have lived with throughout her life with

A (1938} 3 AN ER, 815 or (14K TKH a7,
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the child as a product of her ravishment by rapists. From the
dbove analysis, we submit that abortion in Fngland focuses on
the fact that life must be protecied from ennception, but that it
15 also necessary o lerminmate 2 pregnancy for the purpose of
protectng the pregnant woman aml also for the purpose of not
giving birth to physically or mentally abnormal or handicapped
children.

O how (he Taw on abortion relates (o privacy right in the
United Kingdom, it has to be borne in mind that historically,
oo gemeral right ol privacy cxisted in the domestc law of
England. ™ But wnder the Human Riglis Act, 1998,
incorporating article ¥ of the Europcan Conventions’ right to
privacy into British municipal law, there appears to be a
privacy right now well recognized in Englund. Though there is
no direct case vel on the issue whether ariicle 8 confers a righe
0N a preghanl woman to have abortion, in 56 George's Healil
Trust vi. 8% it was hetd that a pregiant wornan of full age and
capacity had a night w refuse a caesarean section. The court
held that such a right was founded on the woman's private
right 10 physical mtegrity or awlonomy and bodily domimion.
Singe the right to privacy protects individual avtonomy and
choices from mterference, perbaps, this reasoning by the court
wolld be called i aid when the issue telates o an abortion.

4. THE MEDIA AND PROMOTION OF TUMAN
RIGHTS

The place of the mass media in the promotinn of human rights

N any given sociery canoot be overemphasized. The mass

media generady, can be used (o bring about positive attitadinal

3T Seeche case of Malsoe o Meiropaliton Palice Commaissines (N, 20
(LW Cho324
B O1908 5 AL ER o5
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we in individuals, According m McQuail, ™ emphasis is
shat 3 belief in the power of mass media was intially
on the observation of their greal reach and apparcot
=, especially in relation to the new popular nowspaper
s== The popular press was mainly funded by commercial
esising. its conlent was characterised by sensational news
. and its conten] was often concentrated in the hands of
erful press harons. The media are a collective means of
mication by which the general publiv or populace is kept
med about the day 1o day happenings in the socicty, The
et are also said 1o he an ageregation of all communication
s that use lechaiques of making a lot of direct persanal
ication between the vommunicator and the public.
malking of mass media however, the word ‘mass’ means
Sege number of peeple o a collecuon of organs af
sumcation and information dissemination that reaches oul
3 free pumber of people. The information circulation is ol
confmed within members of the public bur the media also
< 1o coordipale the mformation Oow betwesn government
e public and vice versa, in owr own casc, belween
% and the led and vice versa,
McOuail” describes the mass media as e organised
e for communicating openly and at 4 distance, o many
pesers within a short space of time, Murphy. as cited by

mmola, ! sums up societal impacis of the media in different
x= oil, glue and dynamite, As glue, social cohesion is
ned by commumication. Murphy contends that the

O], 2005 MrQwew! " s Miass Communcation. Thesry. 1ondon.
SEE Poblications Taited,

E

Teemmods 1020030 Dirodacion b M Coramizstion. Lages: Rothan
P L4
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media give all of us, including strangers, aomnething w lalk
about, by setting agenda of discussivn. He likewise describes
the mass media also as dynamites thai can iy socicty apari,
Milton, as eited by Eghon,™ agrees with Murphy when he says
the press is capable of making or destroving government given
the appropriate condiions: it can cause war or create peace. It
can promote development or create ditficulliss in the way of
development. Merril, cited by Asemah,™ says the medi
posscss the power to work againat it The media can oil and
ease the economic wheel of a country or bring (hem 1o
maintain social equilibriom, facilitate change or to seek radical
alternatives.

Human rights violation in most developing nations has
become an issue of wmost concern. Human rights law has
been developing in an unprecedenred way dnd has become part
of mternational law a5 a whole. International human rights law
serves a8 a standard agaimst which to measure  national
heligviour. This is found in the human rights proteciion system
nf slates, international instilutions, transnational professional
ASEOCIAlIONS, corporations,  trade  wnjuns,  churches,
nongovermnental organsations and other bodies, who respond
o distress signals from abroad on the basis of fhese
instruments, With the World Conference on Human Rights in
1993, efforts are being made 10 develop a rationalised

41 Ebgon, M. (1965}, Social Responsibilics and e Mverian Mo Modio:
Straiegiey pid Taceler for Befonce Modi Covergoe o Dy, Lazos: Resthin
Presss Tad.

43 Asemah, E5. (2010a). _ Mass Media as Toels e Pramotng Girl- Child
Education in Jos Metrepolis'™ A Taper Presenrsd 21 the Secomd Professar
o Solvsate Confercnes, hell o Calel Cversaty, Tmots, Bopoda,
Lagns, Mevaren Lth and 15th of May, 200
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samework within which human rights should he promoted and

grotccied.

Taeorctically, McQuail.* outlings the principles of the social

sesponsibility theory as:

. media should accept and fulfill certain obligations to the
SOCIETY,

= thesc obligalions are mainly to be met by setung high or
professional standards of information, truth, accuracy,
objectivity and balance;

wi in accepting and applying these obligations, the media
should be self-regulating within the framework of law and
established nstitulions; the media should avoid whatever
might lead 0 crime, violence or civil disorders or give
offence o minority groups; the media as a whole should
be pluralist and reflect the diversities of their socicty,
Giving access to various points of views amd granting all
the right to reply.

Society and the public, [ollowing the first mamed principles,
msve a right to expect high standards of performance and
miervention cun be justified to serve the public good; and
warnalists and media professionals should be accountable Lo
society 45 well as to cmployers and the market. The theory is
s=levanl 10 the study because il calls for responsibility on the
sart of the journalist, Thues, (he journalist should be able o use
S mass media o promote human rights in Nigeria,

£ Shiloyil, 5.5 (2002, —Toernasiona] [osiutions far the Promation aed
Prosection of Human Righis, | e Dakas, DOC T, (Bdz). New Vives in Law,
Vol 2. Jos: 51 Swephen Books

& MeQuail. D (18T, Maw Communication Treery (2mtal). Lordon: SAGE
Puhlicalings.
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Agenda setting theory on the other hamd savs that the
media are not always successtul ar elling us what o think, but
they are yuite successful at telling us whart to think about. The
theory was proposed by Maxwell McoCombs and Donald L,
Shaw in the wear 197271973, According to McCombs and
Shaw, cited in Asemah,™ in choosing and displaving news,
cditors, newsroom staff and broadeasters play an important
parl 1 shaping political reality. Readers learn not only about a
given issue, but how much importance to attach 1o the issues
trom the amount of informanon in a news story and s
positions. Wimmer and Dominick™ observe that the theory on
agenda setting by the media proposes that the public asenda or
what kind of things people discuss, think and worry about is
powerfully shaped and directed by what the media choose to
publicise. The theory is therefore relevant to the stly because
the media can be used to set the agenda of human rights in
Nigeria, so that the people will think along that Tine,

4.01 Conecepilual Classification Of Human Rights

Human rights can he seen as all (hose rights that every citizen
of a state ought to have withowl any deprivaton. They are
these malienable rights of every imdividval, whether old or
young, poor or rich, male or temale, They are not given to
human beings as gifts. This explaing why Arinze™ argues that
human rights are nol gifts from men o women ar ather men
that are open to withdrawal o1 cancellation at the whims and

45 Asemah, E.5 200114}, Mass Media as Uools for Promating Girl- Child
Educatica in Jos Metropolis''s A Puper Presencad st che Scooid Prolassor
liloay Sobowale Confercnce, Held ar Calelk University, Imota, Tkoroda.
Lapos. Between bdih e 15th ol Moy 2011

47 Wimmer, B and Dominick, T, {20000, Mass Meden 8eieproi An
Dredictian, Mow York, Wards Wool Puldishing Company.

AR A, B {2081, Domesic Vidlerce spoinst Wotien fo Mperie, Dhishi
Folmech Frincing and Mableshing Cone Ll
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weprices of the giver. Numan rights are not subject
withdrawal or to be held at the pleasure of anybody or granted
when it pleases the giver. Eze, ¢iled in Gasiokwu,™ sees
sweman rights as that which represents the demands or claims,
whoch individuals or groups make on sociery, some of which
e protected by law and have become part of Lex Lata while
hers remain  aspirations W he attained in (he future.
Casokwn™ avers that some human rights provisions have been
emacted into various national constitutions of the world, some
of which are being referred to as [undamental rights. Perrei,
e in Gusiokwn, ™ argues that il the fundamental rights being
weeried are intended to be legal rights, such rights are
geoperly called fundamental when they arc expressed in or
persnteed by laws, which are basic or pre-cminent laws of the
sl system in question. For example, rights which are
wpecified in a wrilien constitution or in judgments of a
e=slature designed to render the constitution more specilic in
wesin areas, Some other legal rights may be called
Sendamental where, although the rules containing them are not
8 constitutional, in the sense that they are or ¢losely appertam
w» & rules that could be call part grundnerms or the basic
swe= of recognition, adjudication and change of the legal
~Mevertheless, these rights are legally basic in the sense
their existence and content is essential w the existence and
of many other lesser rights of the system.

From the foregoing, [undamental human rights may be
2= such freedoms, which are expressed in or guaranteed
sasic or pre-eminent laws. These rights are usually referred

Cassokown, MLOLUL (20031 Human Righis: History, Idealegy. Jre; Nationl
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o i some constitetions 45 the rights w freedoms of though,
conscience and religion, right w freedom of press and speech,
right o fresdom of movemeant, fregdom from discrimination.
The freedom of information law that was signed into law in
Migeria recently is a fundamental human right. Thus, n this
context, fundamental rights are tied o fundamental freedoms.
The media have a very crucial role to play in the promoton of
human nghts in any country, The medw, accondimg W
Asemah,™ are agents of social change that can bring about
positive attimedinal change in the audience; they set agenda for
the peaple o follow in any society. The mass media are crucial
te opinion formulation and eventual outcomes of events. The
media are champions of human rights. They act as the eves,
cars and voices of the public. drawing attention to abuses of
power and human rights, ofien al considerable personal risk,
Through their work, they can encourage govermments and civil
sociely organisations to effect changes that will improve the
quality  of people’s lives. Jowrpalists, photographers  and
programme-makers frequently expase the plight ot children
and women caught up in circumstances heyond their control or
abused or exploited by others. It is important to consider amd
educate the women of their rights to privacy and the scope as
well as limit of the rights, A situation whereby the pregnant
woman submits to the whims and caprices of the husband or
even a male pariner W aborl her pregoancy or W keep the
pregnancy irrespective of the wishes and health and
psychological implications that may attend an abortion, is an
abnormal show of discrimination to the woman in her exercise
of the right o privacy and dignity of her person.

The media as the watchdog of the socicty have a crucial
rale o play i promoting snd protecting human righls in

51 M oone 46,
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2 The media serve as an cf feclive network for educating
informing the people of human rights and also making
= who olten trample o peaple’s rights kmow that they
Joing the wrong (hing. The media, gencrally, could be of
assistance in this direction. The role of the media in
human 1ights  capnot Do overemphasized.
ihe media, the people can be wark of 1helr
semental human righes and the consttutional proection of
rights. Through comstant vigilance on infringement ot
#n rights amd by exposing police hrutality aml repression,
media have caused a significant rise in public awdress of
iexnes, The media can e used o fight against child
and women racking in MNigeria an the world beyond.
= mnplies that the media can creats awareness about gender
In socicties where human ahuscs are rampanf, the
s can be used to raise internativnal and national awarcness
suman tights, Only the media can presently fulfill this
ndog function of promoting human rights. Patc™ argues
she role of the press 1o the protecticn qod advancement of
an rights within the contexi of ils sovial Tesponsibility in
saciety includes:
gAposing Cascs of fuman rights abuscs and violations;
w0 expose PerPEIrAtoTs of human rights abuses for muoral
condemnation and legal actions:
o publicise the plights of victims for people to know 0T
see_ 9o that they could wake up, rcact dnd demand tor
JasmCE; :
o discourage human rights abuses;

P 1A (ALY —The Press, Sociil Rfs.mus&bilir.;-' aqicd b Coverzee of
Flaman Ripius Jssucs i Miperia Puring he Abacias egime, | o Cso, L
i Pae. U, A (Eds) Mast Medie gl Spoiely i Migerta,  Thadar:

ndiglitoiase Press.
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v. 1o help sceure redress of compensation for victims:

vi. to colighien and sensitise the gencral public on possible
human rights vinlations:

vit. to assist law enforcement officials and human rights
sroups 10 track down cases of human rights abuses; and

viil, 10 educate the people on how 1o use Appropriare
communication channels o articulate their views and give
expressions W heir aspirations.

In summary, he media play an important role I promoting
and protecting human rights. This is because they arc agents of
information and thoy van educate the public on their
fundamental rights. To this énd, the paper makes the following
recommendations:

a. ‘The media should be massively emploved W promote the
issue of huwman rights in Nigeria, because they  arc
PLTsUAsive 0 nanire.

b. The media, whether broadeast or prim, must know the
values that are non-negotiable; one of these 1ssues 15 the
isspe of human rights, The media must address these
fundamental issues o be able tn practise s delegated
duries cffectively and efficiently.

c. [There is the need 10 pass laws banning the early marriage
practives that normally keep girls out of schools. When a
girl marries at a very tender age, it allects her chances of
petling a quality education. y

To fight against human rights abuses, the media can work with
nen-governmental ergamsations o strenpthen human rights
and the media can also be used to wase war against gender
diserimination and religious extremists amd can alse opposc
violenee azainst women and children.
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3. CONCLUSION

This paper has touched on the abortion laws i three
jurisdictions. There is no absolute right o abortion n any of
the jurisdictions. Law does not operale in a vacuwm but mws
he situated within the culture and social practice of the peeple.
In Nigeria, hoth Istamic and Christian religions abhor abortion
in whatever [orns because by the tenels and dogmas of these
religions, lile begins at conception. S0, ‘@ child within a
mather's body is not part of thal body but is an autonemous
life of its own'.™ Thus. the soul of the foems belongs @ the
child from the moment ol conception and is therefore munder
to prevent a life from coming into existence via abortion, This
view accords witn (raditional atimde wwards abortion in
Nigeria. According 10 Mowoe, “all over Nigeria, children are
rcganded as gifis and blessings  from Giod, To abort s
pregoancy is generally seen as a taboo, Thus, criminalizing
abortion, therelfore ariginally agreed with the velkgeisr of the
people’.”™ Bul despite fhe criminalization of ahortion in the
gountry, (here is @ boom in abortion through cven quacks,
Unwanled pregnancies and abandoned habics cannot be totally
unconnected wilh lack of opporiunity and access by leenage
pirls (o safe and Jegal abortions.

There are alsa the rampant cases of V. V. 5. phenomenon,
especially in the Nuosth, ansing from ieenagr preghancies
which perhaps vould have heen managed throegh safe and
legal abortion. But the sirict abortion law in lhe country daes
not contemplale any abortion thal is not performed solely
save the life of the pregnant woIman.

54 Ykulw, Dp it p
L 7 T P B
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Prolessor Akin Ibidapo-Obe has queried such a legal
regime, centending that in a sexually permissive society where
CLOTIOMIC  deprivations are rife, welfare PIOZrammes  are
minimal, yel the state prohibits ghordon when the ullimate
responsihility of child-care devalves on the individual’ onpe
wonders what moral right the state hus to determine when and
i whal circumstances one can take on the added responsibility
of children

While we do not subscribe 10 a woman's complete right
tw abortion under the guise of right w privacy, there may be
heed to expand the fronticrs of abortion laws in Nigeria to
include not only when the life of the PrEghant woman is in
danger but alse 1o cases where her health is in issue, where she
15 @ wiclim of rape or ravishment by armed robbers, or where
the child will be terminally il or handicapped and thus become
a burden and a lability on the family aml society. This
suggestion yeeords with the law in England. The American
$iluation which even recognires the stigma of unwanted
pregnancy, of large family size and poverty, etc as reasons for
aboriion, is not subscribed (o in this paper as thai approach can
impact negatively on the right of sociely to procreate amd
perpetuaie itself,

The strict regulation of abortion  in MNigeria  has
encouraged underground  abortions  sometimes leading o
complications and untimely death. If (he law is reformed along
this line, may be many people and familics, could be saved (he
agonies of unwanled pregnancics, abardoned children and
untimely death associated with abortion cases. The issue s
really contentions and needs a proper syvnthesis between the
religious, moral and legal arguments for or dgainst abortion,

L BT B O B
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certainly, this paper endorses a paradigm shift in the
Nigerian abortion laws.




THE UTILITY OF ELECTRICITY AS POWER TO
FUEL NIGERIAN DEVELOPMENT
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Abstract

Electric power is g major driver aof the plobal economy. This is
because it i5 an enabler for development. This makes the
Power sector of any couniry very important ang sfrategic as i
can affect the level of development and thus plobal influence,
af that country. This paper discusses the wility of electricity ar
power in that regard. It pavs aftercion to electric power as a
naitonal vesource in Ngeria, discussing alse the current
reforms i the Nigerian Power sector which alm to make for
improved  electric power supply to  citizens for  greater
developmental strides. The paper concludes that with the
everriding importance of electricity as power with regards 1o
develppment, Ngeria has to do all she can to ensure thar her
citizents have the required access fo electric power thar can
EISLre Her economic develnpiment,
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INTRODUCTION

Human rights generally, are those inalienahle rights that accrue
to all humans the world over. There are three generations of
categories of human rights- civil-political, socio-ceonomical
amil collective-developmental. ' Civil-polideal rights which are
reparded as first-generation rights are nghts which deal wilh
“liherty and participation in political life.™" They are direcily
possessed by individuals amd are constructed negatively (i.e.
things the government should not do) in a2 hid to protect
individuals (rom the powers of the State. * They are “rights of
protection. ™ Sacio-economic rights are  sccomd-generation
rights and they “gnarantee egual conditions and treatment, ™
These rights arc not individvalistic, amd are nol directly
posscsscd by cibizens of Stales. Rather, they consist of positive
dutics (L.e. what the government should do) imposed on
States/governments which they are o talfil for the henefit of
the individuals,® They are “rights of provision.” Collective:

1 Thig divisai o thiree penerations is said to have been introdocesd by Bare
asak, a Czech junst in 1979, Ses Globalizaton [91, *Three Generitions
of Human FRights,” . <www gichaliatio 10 argftoee- gener atians-al-
rights! 2 aecessed 1] December 2005,

2. ik,

3 iR,

4. Spodighs oo Health and Righus, “lletore and Caegones of Heman
Riphis.”
< www. hezlthardrights conmil columbban edulionan_raghidnsiory_categn
pies_hoeman_righis bl 2= aecessed 11 December 2005, Theze rights can be

foind in Articles 3-21 of the Undled Nation: Peclansimon on 1lurmi Rights,
ard the Tntenmatioese | Covenant oo Civil and Political Rights

5 Ghshalization 101, = Three Deverataons of Human Righs.”
O #feed
T Spotliches oo Headth amd Rights, “ihstery ool Onegores: of  Heman

Rights ™ These crhts cun be Tl m Arnekes 22220 of the Tnited Mations
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developmental rights on their own par are third aeneralion
rights, and they are said to be “rights of peoples and groups
held against their respective States. ™ They are also referred 1o
as “solidarity rights™ and are said to cover “global concerns
like development, environment, humanitarian  assistance,
Peace, communication and common heritage. ™ ™

OF importance W us in this work, is the right
development, a sub-set of the collective-developmental human
rights. The right to development is said to be founded in the
provisions'' of the United Mations Charter,” the Universal
Declaration of Human Rights (UDHR})Y and the two
International Covenants on Human Rights ie. the International
Covenant oo Civil and Political Rights (ICCPRY™ and the
International Covenant on Economic, Social and Cultural
Rights {ICESCR). ™ This right was proclaimed in 1986 by the
United Mations in its  “Declaration on the Right

Meclaration on lheman Righte, and the [nternational Covenane on Econamic,

social-aid Cultaral Righes.

Glofaliztion 101, “Three Generations of Human Rights."

% 8. Marks, “The Human Baght o Develgmnen Berween Bhewric and
Reality,” (2004 17 Harvard Human Right Tearmal, 138,

10 Thidd. ‘This generation of mghts it is noted, “constifute 8 broad eles of rights
thar have gained acknowledgment in incernational agreements and [resties
hur are mare conesied than the peeceding ivpes [the other gemeracions].”
ser Globelistion 101, *Theee Generations of Human Rights "

11 'S¢ generally United Matoms Human Righis, Office of thi High
Commissioner (OHCHR), “Declaration on the Right to Developmen) gt
25"
< wwaohelir org ENTasuca! Development Pages Back groundrtd. asps
accessed 11 Diecember 215

11 1945 [ UNTS XVI

13 (19481 G A Res.217A (11, UN Doc ASR10,

T4 {1966 %99 LINTS 171,

I3 {19660 993 TINTS 3

W
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Development. ™™ The Declaration in iis Article 1 defines the
right as follows:

_.an indlienable human right by virtue of which every human
person and all peoples are entitled m participate in, contribute
to, and enjoy economic, social, culmral and political
development, in which all human rights and fundamental
freedoms can be fully realized.

The right to development has been noted 10 include the
following: “full sovereignly over natural resources; self-
determination; popular participation in development; equalicy
of opportunity ; and the creation of favourable conditions for
the enjoyment of other civil, political, economic, social amd
culmaral rights, ™

Electricity is known to be one of the resources that enable
national development thus directly promoting the right to
development. The Lao's Electricily Law of 1997 defines
clectricity in Article 2 as lollows:

... form of enerpy such as electrical power, electrical current,
elecirical voltage, and electrical energy. produced from

16 The Declamation wos adopeed by the Unaed Nations Gengral  Asienbly
Beolution S10028 of 19ES I s moted (e Belore this declarstune, e reght
1o devclopment had been recocnised in Asticle 22 of the African Charter on
Hulman and Pl!'!l'l!_'lh'_"-' Boophiis 1981 wloch prosides thas: =&l peoples “alyall
have the right o their ecopomic, social and culural devebopmeot with due
regard 1w e trecdoim and ey and in the equal enjoyment of the
common hertfage of mankimi ™

L7 Declaration on the Right or Development, Armicle |

1% OHCHE, "Declamition on the Right i Develnpment an 5.7

19 Woo2 9T/ NAL 2647 1997
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clectrical production, sources, such as hydropower, wind
power, solar energy, fuel, and coal. ®
However, “The Electricity Law Hamlbook: A Montanan's
Cuide 0 Understanding  Electricity Law™ 4! states  that
“electricity 15 a form of energy.”™

The Electricity sub-sector s part of the generic power or
energy sector,™ which is a strategic sector amd major
infrastructural resource for Jevelopment. ¥ Electricity s
utilized i every part of modern day lile and i every sector of
the evenomy. Electrical energy is caleuldaled in units descrihed
as a Mow of current, and measured as voltage. Electricity is
both energy and lizht ** It is in this case eilher @ means or an
end. As a means, il can be wtilized to produce energy, as an
end it can he regarded as & product of eneray hy itsell, Thos in
the first case, electricity is defined ax a form of energy which

201 This definition howevar eselisles nuclisr prower, wave power and fucl cell
techoology which are alsy viable sources ol elevibcal spergy, Homever, tis
i5 Brecsnse many Sktes have separace legislaton for mcleat enscpy

21 *The Elechicity Low Handbook: & Momzicn's Gunle 1o Underssanding
Eleetricily Faw® (Bovicenmendal Qualicy Councel Lagsdafive Ervironmencal
Policy Office) < hrp:avww. g anl govllzpo 350 = accossed 21 Movember
ama.

22 ‘The relaliomstap betwren cnorgy, powes il slecirichy s thae the first and
secand are precursors oo the Jacr. Thus poser okl snerey come before
eleciricity uod ver energy & winl ol elecizicicy s defined as the capacity i
has te da tings. The usefulness of encrgy is @5 alibiy W creice o sustained
change in an eoviromment aced créaie the enviconment for chanpe and
developmsent. Tt s alsn e this consext that the exmant research addneses the
issue of mwessing the effectivencis of harbewing elecidcal power for
developnient v increase e cappcity of what the individual acd by extension
A man can ackieve

23,8, Therrias, ‘Electrivity Liberalisatinon:. 1= heginning of the cnd,' TSTRI
Rezsearch paper, Sepiember 2004, 1.

24 hiernational erminology refers we il enerpy secrer s 8 halistie seclor
conprising of ol and gas, nuclear amd o<ber soumces of eocrey with
electricity &1 a subsezier
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is used 1o power machines for increasing productivity.™ It can
sither power simple appliances as in domestic appliances oF
complex machines used in large scale production in indusirial
factarics. Tn the second plage, it can be used W produce light.
Light is an integral aspect of lite. Without it some of the most
mundane tasks thal atend humanity cannot be done, In the
analysis of udlity, it is lght as a componenl of clectricity that
anables activities related 1o development. In fact, lhe constant
availability of light announces (he wealth of the nation amd of
the individual, especially if (he allusion to light as bring power
s made. The importance of encrgy and s younger sibling,
light in the form of electricity makes them an imporiant aspel
of the world's polical, economic and social Inleractions.
Thus. they are subject w the atention of the international
global organizalions suclt as thie World Bank. In addition, they
are an important aspect of glohal ceohomic cooperation and
trade.

1.2 Electric Energy as an Enabler for Development

WMan with the discovery of energy has largely subdued nature
under him as decreed by God Almighty, ™ with the use of
power external 10 his body thus increasing overall productivity
af the individual or curporate entity or ¢ven State. Enhanced
productivity s the advantage the human animal has over all
other animals aparl from thought/reason. This is linked to the
ahilicy of man 1o harness and utilize energy/power [rom
cources other than itself for use. This enables him carry out

15 “Rlectriciny 1aw Harelhonk' o 22
2 and Tet them rule rec the lizh of the wea-ad the bands of the air, over the

lvestock, over oll Ui eamh, and over all the creajures thar move abang the
gvonnd, " Genesis 126 2750V, Quran 2: 3R (Creation of hidn)
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leats that arc greater than his own namral endowments. Enerpy
is an enabler 1n the sense that it allows tor more 0 be done, by
individuals, businesses, industrics and even the Siale.
Harnessing energy has therelore enabled man to go bevond his
ordinary physical attributes 10 expand his capacities beyond the
usual. The question that then arises from this is what exactly is
energy?* A working definition is (hal ‘energy is the ability o
do work.” Emergy includes concepts such as vigour, force and
power, These wonds all imply the ability to move or the innate
ability to effect a change io an existing situation. According to
the Mantana Handhook of Energy Law; “.__cnergy is a usetul
unit of power.™™ It is by this simple defimiion, force that is
uscful in effecting an action. Energy or power can also be said
o be the component within things that provide force and
movement, (thal 15 vigour). The words energy amd power are
SYNErgistic in palure and are inter-uscd in common discourse,
However, power alse connotes the ability to move externally
as in sirenglh or might, The terms are an essential aspect of all
living organisms, as energy is an incidence of all existence, ™
The term “energy™ could also be used o describe any source
of encrgy, such as coal, petroleum oil, gas or nuclear energy,
or it could be used to describe the end use of the modification
of such cnergy source such as pasoline or electricity.
Additionally, energy could also refer to the things that could
he utilized from the use of clectricity or gasoline,™ In

27 Thisis the umbrells definition far 2l sourees of s amd Meic uses,

28 “Flectrseiy Law Handbook (o 235,

29 These words deserive the abilily of 3 living orpanism inchuding the human
bring. to cxisc aid ampact on ilsthis envirooment by acting on it cither
psitively or neatively by itshis various actions as a living being or as @
comsequence of 4 pre-decermined action

30 Ap example i this case would be the enerpy iberived from using pasolise o
fuel and move a vehicle or Lhal froan utilizing eleciricicy o perform a task
such: as hireshing rive 10 2 moill.
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contradistinetion, Electricity or Electric Power 15 a4 generic
term that is used to deseribe the gamut of sources that are used
as the primary encrgy source for enhancing productivily for
development.

The early days of social evolutien of human beings were
premiscd on the movement of social groups from place to
place as hunter/ patherers. The skills needed for this were
sling and spear throwing and wielding of cutting instruments
which required strength on the part of the hunter. However,
the need to sctile down in specific location o farm required
new skills such as tilling the ground. mulling the harvested
prain and carrying water. Man turned (0 animals o harncss
their power in enabling the work, The ox, horse™ and donkey
that had provided a means of transport for their owners were
recruiled as enahblers in the field. These animals provided more
sirength for the work being prosecuted and mcreased work
capacity, which amounted (0 an increase in productivity. Over
time, it also hecame knwown that water and wind in Lhe form of
watermills and windmills could be harnessed as a means of
producing power with the resultant increase in output and
productivily. This knowledge resulted in the discovery and use
of machines anc expanded the realms of human possibilities
into the industrial age, which is powerad by electrical power
from a variety of sources, such as nuclear, coal, hydro and gas
powered plants. The resultant industrialization has empowered
man both physically and financially and resulled in wealthier
societies. :

Man's suhordination of his environment 13 such thal the
term power is regarded as being a factor outside the hunan

31 Thiz s dhe origen of the perm foesepower 0 indicate the capacity of work
that & machine can do,
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body, properly described as a unit of capacity or erablemen.
The irany of power In whatever guise, is however the fact tha
although it is imended w simpldy hie, it bas only succeeded in
making life more complex™, This is o the extent that living in
today’s world, especially in the developed societics, entails
such an array of skills connected 1o the wilization of power,
that have to be upgraded every so often.™ Thus, those who are
unable (0 cope with the pace of clectricity dependant progress
in these socielies or the world, cnd wp as the dregs of
humanity, poverty stricken and unable 10 function or intcgrate
fully as productive memhers of the larger sociely. This may be
extrapolated to show that the same is true of nations; thus
nations that are unable to generate power/energy and utilize i,
end up at the bottom of the world development tahle, mired in
poverty,

Power also called eleciricity or ¢nerzy, is the commaon
denominator of development worldwide, Electricity therefore
has a converse relationship with development, thus increased
clectricity generation means more development. Conversely
then, the less electricity a nation generales the lower the
development curve.  The importance of energy in  the
development of 4 naton is also mmplicit in its classification as
one of the basic infrastructure needed for the movement 0 3
machine too] based society amd developed cconomy with the
mplicit  capacity ol such an cconomy for increased
productivity and competitivensss in he global economy. The

32, Bew  Plugged-ln Apr Feelds & Hunmer  for elecinein’
< lmpe s, nyinoes. cornd 20000 20 usiness ene e venviranme ned 20T
iency himl? 1= l&papcwanood — 2 = Sd0&pinmer = MOREOY ERNEWS
= omeccsied 22 Lanusry 2015

33 Development kas prosressively become o mateer of whar is posable sather
i whal is necessary. This bas szen a vain recling out of cehiobopy 2ml
goprpy vblizing products intended only to occapy e el Bl s s free
from: CRZageabiid a5 & resull al sine odbier '.l:l'h'.lul:,lg'.
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hasic  denominator of development is the availahility of
infrastructure and  services which  are bazed on the
infrastructure.  Electricity is in this scnsc, hoth a hasic
mfrastructural requirement, the [acilitator for the efficient
operation of other infrastructure as well as a Service.
Electricity is also unique in the way that 1 i essential for the
commencement of the initial development of any nation and at
he same time the indicator of 4 seamless developnent prucess.

Today a large part of national development imlices are
measured in terms of the energy produced amd consumed
thersin. The situation today alse, is thal there are many
sources of power ranging from orthodox 0 unarthadox
sotrees, The former are those commuonly in use the world
over. while many of the latter are still in the research stage!
and or not generally accepted, The plethora of research elforts
gencrarzd by the scarch for more EOSIgY SOUTLES indicales thal
slternative sources for energy supply are a high priority for the
world today, This is due to the fact that present SOUTCCS ol
encrgy are either finite and/or expensive in nature; the
mplication is that any research which results in a viable new
energy source will be welcomed enthusiastically in the world
COMMUILY .

The importance of energy m the development of & nation 1s
mmplicit in ity classification 35 onc of the basic infrasiructurs
needed for the movement @ a tool based economy and the
mherent  capacity of such  an  econuimy for increased
productivity. This correlation between coergy and development
i clear in the sense thal, just as it was in the creation story,
energy use is a reflection of development anywhere. This is
due w the fact that produced or harnessed cnergy has become 4
means of impacting on the natural cavironmen  therchy
mcreasing productive capacity and in that sense is utilized 1n
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industrial organizations for maximized production of zoods’
and services.

Marc A, Rosen and Ibratum Dincer in their research litled
Exergy a5 the Confluence of Enerpy, Environmen! and
Sustainable Developmend, * coined a new waord exergy to
describe the conpection between these factors. They note that,
The resulis suggest that exergy provides the hasis for an
effective measure of the potcntial of a substance or cneIgy
form to impact the covironment and appears o be a crifical
consideration in achicving sustainable development

This definition  imtroduces the concept of sustainable
development which has domuinated recent disCussions on
development. Thus development o he valid must he viable and
sustainable in the short and long term. This can he achieved hy
incorporating elements in the development process which
ensure its durahility in the socicty in which 1t s applicable
assures that the process becomes ingrained in the society amd is
therefore long lasting. In addiion, the process ensures that
future penerations are not deprived of their means of
sustepance in the form of natural resources, Sustainability
pertains (o the environmental, social and economic dimensions
of developmenl. It 15 usually poriraved as that development
which is socially and culturally acceptable m the people and
can  he maintained by them economically and s
environmentally friendly.

As noted above, electricity i¢ a commodity that s
ubiguitous 1o modern  development.  Thos - measuraments
relating 1o development such as the per capita rate or (ross
National Product/Development are (GNP/GRP) infricately tied
up 1o the electrical power wtilization of States. This is because
all the accoutrements of modern civilization are tled up

34 Published in the Mnsimaer 2001, SefinhomaScleieriioue e daivales Elvetder
AN
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mirinsicatly o the utilization of massive amounts of energy. It
15 a truism today that elecirical power generation and
utilization as a whole is a walid indication of national
devclopment. The classification of nations as poor is due 1o
their inadequacy in electricity generation as reflected in low
ecomomic productivity  replicated in poor Gross Duomestic
Product (GDP) and Gross National Product (GNFP). The more
energy consumed, the more the preduclivity, whether for
positive or negative ends. It is vnly (o be expecied in this case,
that GDP per capita is a significant indication of electricity
access: ™ the larger the urban population in a country then, the
higher the demand for electricity. This is because the
sophisticated demands of urban life arc connected o he use of
externalized or artificial power supported by electricity,” The
more e urhan centres  the more the demand for
eneray/electricity. Since developed nations tend to have more
urban centres with cven the areas relerred 10 as rural having
access to the same faciliies as (he wrban centres, 1t follows
therefore, that the usage of eleciricity will be more. In fact, it
can be stated that the provision of coergy in form of electricity
encourages lhe d=velopment of urban centres as the productive
ability of the rural tarming populace 15 increased through The
use ol eleciric implements to sustain larger urban populations.
In addition tewer people are needed 10 provide sustenance for
the population, thereby [reeing more persons w have a life

35 ¥, Zhang, D.. Packer and €., Kitkpairick ‘Blectriciy Seetor Refarm in
Developing Counsries: An Eoenuomerie Assecsment of the Effocss of

Privatisation, Congpetnon - and Regulaten” Sponsorsd Ressazch af (he
Ceatre on Bemolation arkl Competiten, inothe [DPM. Universicy: of
Mimchester

It The Gk of elecrncite supply generally reflects dhe overall shorifell m
deveslopunenl aind induseeial capaeicy of any nasien
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cuurside the farm, in the industrial and service sector. The
developing nation on the other hand soill relics on manual
farming methods which involves more penple with lesser
yields from the [arm and & corresponding low industrial
production. The wuse of eleciricity has therefore become a
ubiquitous  aspect of development st all levels, whether
corporcal or Se.” as the more  developed  entitics
consequently utilize a higher percentage of clectricity (o
sustain their leading developmental cdge.

1.3 Electric Power as a National Development Resource
in Nigeria

Nigeria has for many  years, sullered from  insulficient
electricily supply. This has proved to be one of the oreatest
hindrances 1o her developmental aspirations as industries as
most businesses need constant power supply for mazimum
productiviey and  oulput. The low  rare  of
development/industrialization in Nigeria conmected with (e
chronic electricity tailure is a development disaster. Nigeria's
potential for greaness lies in the harnessing of her human,
material and natural resvurces for growth, This can be done by
utilizing functional infrastructure espectally elecericily as the
foundation for her development.

It has been noted that “the provision of regular, atfordable
and efficient clectricity is crucial for the growth, prosperity,
national security as well as the rapid indusirialization of any
society. "™ IF it is agreed that avcess W power hy way of

3T It has been noted a5 & tosdsm that “umy nation Hhat desire w develop will
ignore e gorwer sector an its perl ™ LOL Togaph, “lsses and Challznges m
Uie  Privatized TFower Sector in Mogeri,” Joersa) af  KNanpinable
Dhewelpmiieni Nuidies ISEW Z200-4268 (M4 & (I, 162,
= e fweweas 1ofinizy press, infodindex. nhpdjsdear e downlaad 04324 =
miessed 15 Moveinber 2013

3B Joscph (o 34 162
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electrical eneray s an indicator of the ability of 4 nation
achicve s development vhjeclive, then the present simation
where (he nation does nol produce enough eleciricity, will
impact negatively  on  the  populace  restricting  her
developmental aspirations. This clectrivity supply failure both
on business and social life is all pervasive due to the
interconncetedness of sncin-ceconomic activities with elecincity
supply. In addition, since widespread national poverly is
related 1o economic independence, it can only be (he case that
improvement of Nigerian electrical capavity will increase the
ahility ot the poor to atford electrical power th operate smmall
seale husinesses and conmibute positively o the national
project. Despite the importance of glectriciny energy, m 1999,
it was cstimated rhat about 90 million persoms were wilhout
access 1o the national grid;™ at the same Gime, 0o new
electricity infrastructure had been built since 1991, and out of
79 generation umits, only 19 were in operation, producing on
the average 1750MW daily. ™ That perid is regarded as the
electricity sector's lowest point in the nation’s history,* The
return to democrane rule in the country in 1999 kick staried
reforms that have eventually led (o the privatsation of the
power sevlor. However, dunng the years leading wp o the
eventual privatisation in 2013, the sector  was  still

39 The Prosidency- Burenn ol Public Enterprises (RPFE), *Lipdate- Privatization
[ssuce,’ & Presencybon al the Lst Watiomal Coencil oo Power  Conference
(NACOP) Iy Mr Benjamin 1, [Nkki, Director General BPE, August 11,
a4, 3
£ it wwo poover o g ational 200 oumedt F 200 % HPower UPDA
TE % 200N 5205 MER I ATISATION S200SSUES pdf = aceessed 14
Muosembzs 2015,

40 feid,

41 Ml
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characterized by low electricity generation and  supply.
Statistics below shown that PHCN's generation capacity
remained stagnani between 2,000 and 4,050 MW despite
reform measures aml population increasc o the  years
considered. To put this in perspective, it is important to note
that the global sandard for electricity is IMW to 1000
persons, Thus. Nigeria with her current population of
approximately 160 million persons requires about 160,000
MW for the “for attainment of oplimal industrial, economic
and technological development in the country. ™ This goes to
show the very wide divide between the power currenily
generated and supplied in MNigeria and the ideal * The poor
generation of cnergy and [ailure to distribue through the
public grid system has led to resort to privae gencration of
clectricity. ™ The reliance on private generating sets [or power
limits productive ability due to the high fuelling costs and low

42 Mesywams.

43 ko Elecricity Distabwrion Company (EKEDC), Lapes, “Semiinar o
Lavindenils of Privatizanoe of Power Sector: Lingering lssues io the Nigeria
Poweer Market,” A pressmation to the Lagms Chamber of Commerye by
Engr. Dladele Amoda, Managing Director/CED. Seplember 2014, 9,
= hHp-fowww . lageschamber. conudow iload ' DIVINENDS % 200F S 20MIGE
H‘Lﬂl.'."'-l%ETIIH'.TH'I'ER'EEDSECTI.}I{"-'r'EIZIF“'EI".-'hT]EﬂTI{IH'ﬁ'—_EII_ﬂLNDEEE{ITIl
ERSZ0PRESERTATIONSZXCOMEINED pdi = acoested 14 Noveinber
5.

dd [ is noed thal Sowth Africa with & pepelation of ahout 45 million people,
produces mare Gae 00000 Thid

43, Io 2010, it was esimated chas proestely generated elociricily was in the
region of aboul SINOMW, abour twice that produced by PHCN o 2009 The
usg vl alternative off grud power translated o abaul 80 naira per KW whers
ihe individual wser ilizes candles and kerosens a5 an alternative, #0 n@ics
por KWh Tor those using tdusirial pemerators and Detwesn 50-70 naica frer
EWh for tbose wsisg private (petrol) powered genscators. This alvwinmsly
was very much hizher chan ibe 8.5 meira per KWh chargel by PHCN 4s
taril al that ome. See The Presidency, Federal Republic of Nigeria,
‘Roadmap for Power Sector Refonm,' Aagest 2010, 17



146 Miovrian Maviasod B Riohis oo Sourne!

capacity productive ahility. Tt therefore reduces the outpot of
both the small scale industrial enterprises engaged in by the
poor and also large scale husinesses in Migeria,

The implication is that there is increase in production costs
and in addiion there 15 downtime when the industry has o
swilch [rom one power source to the other. This means that
the labour component of production 1 redundant during this
period. The electnciy issue in turn refleets on the labour
absorption capacity of local enterprises. It also  affects
negatively the guality of poods which are produced with this
unstable clectricity supply. The mmportance of energy in the
development of 2 naton 1s implicit m its classification as one
of the basic infrestructure neecded for the movement 1w a
machine ool based soviely and developed cconomy with the
implicit  capacily ol suwh an economy  for increased
productivity and competitiveness in the global coconomy. All
said, Nigeria's electrical power deficiency is a hindrance to it
ahility to compete etfectively hoth locally and in the global
market. This is due to the fact that plobalization means that
soods have access wo the intcrnational markets, and such low
qualily godods hmit the competitive capacity of the Nigerian
industrial seclor vis-a-vis international markets and therefore
reduces potential foreign exchange mflow into the local
ECONOMY .

1.4 Electricity Reform to Increase Power Generation in
Nigeria -

Power or Eleciricily seclor reforms have been a feature in both

developed and developing nations 10 remedy the paucity of

electrical power. This is connectad to e fact that the single

most important factor in the development of a ¢ounlry in the

new globalization of cconomies 15 the availability of a constani



The Livifiry OF Eleciricing 4t Mever To Faed Migewlan Development
LR E i i i 47

supply of clectrivity. Finance is especially important o the
reform of the seclor as electricity is a very capital intensive
venfure. The idea of reform therelore is (o atract privale
investors 10 commil funds o improve the sector for better
clectrivity supply and access. The importance of the electricity
seclor and the need 1o revitalize the sector led 1o the electricity
reform movement, which was pioneered by Chile and the
United Kingdom in the early 1980s and emulated by Argentina
in the 1990s. Other countries such as New Fealand, the United
stales and Mexico have also reformed successtully. The
success of hese reforms has instigaled other countries™
embark on the privatization of what were regarded previously
as the strategic services seetor of the economy. ™ Although the
reforms are similar in many respects. each nation has taken its
UwWn unique requirements into consideration, *

The major objective for countries undertaking electricity
seclor refurms i to Increase peneration and  divest (e
governmenl  of  burdensome  responsibilities a5 well gy
encourage more effivient production of electricity by the
private sector. Related issues which are local 1o the country in
question are ype of private capital, method of prometion of
compelition and the new legal. institulional and regulatory
structeres. The reform typically involves the unbundling of the
existing utility, into sepurate Drgamizations for generalion,

46 This inchudes countries such s Pern and Colonibdia, Baodivia, Somaica and
. Irinidad and Tobagn wnd Miperia In fig most Blales Reern o0 e
implementing some reform of their cloctricizy sectms

47 Bscon, RW and Bosani-fones, 4, 'Global Elecwic Power Hetorm,
Privinization and  Liberalizition ol the Eleciric Power  Indusiry  in
Developimg Counries,' 26 Anoual Review ol Enzrgy anid the Eivironment.
20001 3,

48 Report on Belorms and Private Parucipation i the Power Sactor of Selected
Lann American and Caribbesn and Induscrialize Coumiries, farch 1954
arel the Tewer Sector in LAC: Curremr Stanes and Evnlving Jasuex, Juns,
1995, 14



148 Piperign Movios] Hormaes Moty Cammaslol denrnsi

iransmission, distribution and supply providers; privatising wr
corporatizing the state-owned electricity oraanization as well
45 (he introduction of new operators 1o the Sector An
important aspect of the reform is the establishment of new
regulatory bodies (0 regulate e sector The rationale for
clectricity sector reform includes increasing (he effecliveness
of the electric power Sector, encOUraging private sector
investment in infrastructure construction and thereby releasing
the governmenl trom spending oo the sector. Due to lhe
strategic nature of the sector, somehmes restrictions such as
limit on extent of fureign capital and resiriction Lo certain areas
of operation by the incoming privaie operators huve been
implemented. In addition, (he regulatary body is also m most
cases rarely as independent as covisaged.

There is extensive literalure on the differenl aspects af retorm
in the electricity sector of developing countries. For instance,
ctudies like that of Zhang e of,” cxamine the relationship
hetween power sector liberalization and markzt perivrmance in
terms  of dmproved  supply,  Their research  explores e
cconomelric  cifects of reforms  such  as  privalisation,
competition ard regulation on the power seclor using several
performance mdicators, such as pancl data. The results
indicate that competilion appears to bring  aboul  somC
favourable tesults to industrial end users of eleetnicity. They
note however that privatisation and regulation alone do not
provide major gains in States cconomic performance; thus
when privatising electricity undes conditions of monopoly as 1s

40 Fhang ¥ F, Parker, Tn and Kickpaerick, ©., “Elecrleiry Secier Reform in
Developing Couptzies: An Beemometic  Assesment af the Effects ol
Privatisation, Competition und Regulation.” Publication of "The Centre an
fegulation and Compelition; 1Ps" University of Manzhester, (Sovenbc
2002},
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the casc in most developing States, emphasis should be placed
on implementing an effective regulatory framework. They also
note that, imtroducing competition does seem to be effective in
stimulating  performance  improvements, irrespective  of
changes in ownership or regulation.

There seems to be oo clear consensus on the application of
the best model of privatisation lo the provision of public
services especially in the developing States. Alexander,™ notes
in fhis respect that, “institutional, political and legal issues
cover a wide range of aspects of the framework within which
business and politics ake place within a country and withoul
full understanding of these conditions it is difficult to make any
but superficial recommendations as o how reform should
occur,” Adams™ notes that some segments of the populace
may oppose econamic reforms [ike the privatisation of state
firms, due to doubis about the benelils of these reforms or
because they believe that these reforms will harm  lheir
economic interests, The success of relorms therefore depends
according to him, on the political weight of the opposing
group. It the opposition has more political clout they will
endeavour mw iruncate the reforms. Liberalization of 4 State
controlled economic sector is fhe introduction of cempetition
and sector regulation through markel forees.

50 Alexander, 1. UK Mulel on Developing aml Trineitional Econcenies:
Commnon Issues and  Misvonesptions.”  Sewior Deopomisc. Soush Asia
Encrgy s Infrastoenars Una, the World Bank. {The paper reflects the
parsumal views of e suihor god should nor be ansiboted fo his cmpleves),
Aovallafle at papeny, sved.comd (20100140,

21 Adams, B.H JIr, “The Polites of Eeongmic Poliey Hefurm in Developing
Covmirics,” Poliy Besearch Workig Paper Series 2449, (2000 clectronic
copy vatlable Al ddegrrepecoorpiefoaWml - alsa
FAPETS. SR e e 3Anapers. o st il — 633504
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Siome researchers such as Parker and Kirkpatrick,™ as well
as Polliie,™ have addressed policy issues in privatisation. They
observe that the creation of an environment where there i3
competition and effective  regulation for the optimum
performance of the electricily sector is fraught with problems.
{ither researchers have shown the relationship  buelween
privatisation. regulation and competition. Stern aml Holder
focus on the regulatory process as well as instinutional design
and  formal and  informal Caccountability  of  regulatory
institotions.  They note  that  while  formal  institutional
mechanisms are in  the overall legislation, informal
mechanisms arc seen s the regulatory process itsclf mcluding
implementation of the regulatory laws. The later process
imvolves inlerpretation and understanding of law among the
stakeholders (namely regulators, repulated participants and
consumners). On their part, Spiller and Levy™ highlight the
interaction of political institutions with regulatory process and
polential impact of such ineraction oo the regulatory
performance.  They  argue  that, “the credibility and

L
Ied

Parker D, ol Kirkgserwk (., “Prvacizacion in Duvveloping Conmings: a2
Beview of the Fvidenoe and the Policy Lessons™, Jowres! of Deveiophoen
Sradhen, A 144Y, (2005) pp. 51341,

53 Pallin, M., “The Bole of Efficiency Estimaies in Bagulatory Price Revicws.
Oigerm's Approach o Bepchmirking Fleciriciny Metworks,” Deilimes Policy,
Vol, 13 ¢4, (2005 p 279-288,

54 Swern, T amed Hodder, 5., “Eegulaory governance: Criteria for Assessing the
Pertormance of Begubiory Sveicms. An Application w udrisineciure
Iwlusirics in the Developing Couniries of Asa. Colfider Policy, (19990
PR AR,

55 Levy, B oand Spiller, #T., “The [aiutional Foundastons of Begulaiore

Commitmen:: A Corguoative Analvsis of Telecommuonicsion Begulaiom.”

Jowrnal of Low Ecowsoicr omd Dhguaisanon, Vol 10, oo 2, (100

pp. 200246,
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cffectiveness of a regulatory framework- and hence its ability
Lo facilitate private investment-varies with a countey's political
and social institutions.” They conclude that *..success ol
regulatory systems depends on how well it fits with a COURITY 'S
prevailing institutions, il a country lacks the reguisite
Institutions or regulatory system that is incompatible with its
institutional endowment, efforls at privalisation may end in
disappointment, recriminations, and the resurgence of demands
for re-nationalisation. ™ Finally Prizzia™ notes that,

- the negative consequences of privatisation are ofien masked
or go undetected because the cffectiveness of privatisation is
based primarily on economic performance, I recommend that
those responsible for planning of future privatisation activities
should refocus the present econamic emphasis and strive for a
balance ol econamic and social performance 1 improve long-
term henefits for all sectors of the affected communities.

Power sector liberalization in Migeria is a relativelv new
process. Due e the monopoly of the State owned organization,
e reform las been based on sectoral dercgulation meluding
privatization of the State owned monopaly organization, the
now defunct Power Holding Company of Nigerda (PHON) and
COCOUrAging competition through entry of both local and
foreign private investors, the Independent Power Producers
(IPP's) into the sector, There was established an independent
regulator, the Nigerian Electricity Regulatory Corporation
(NERC) to oversee the implementation of the law as well as
monitor the operations af all the participans in the seclor, The
framework for the reform of the Nigerian Power Sector is as
outlined under ESPRA with NERC as the regulatory body in

56 See also pages 28-32.

57. Prizzia, B “An Ioernational Perspective of Privatization: The Need n
Balance Economic aod Social Performance ® The Americar Review o
Pubiic Admivistrarion, vol, 33, No. 3 iSeprember 2003) pp 316-332.




152 Migrerian Netionod Hiwion Righis Cornrizsian Jeurra!

the newly privatized power sector in Nigeria,® Before the
entire Privatisation process came to be, the government-owned
company, the National Flectric Power Authority (NEPA) had
sole control over the Nigerian power sector. NEPA, which
operated as a monopoly, had control over the generation,
transmission and distribution of clectricaty 1o all pars of the
country. NEPA however was ool very good at is job.™
Weighed down by  “needless bureaucracy and official
corruplion,™ there was very poor supply of clectricity to
Migerians which affected the mnation's cconomic growih
adversely.® The focus of reform of the sector is the
implication that there will be increased quantity of electricity
availahle in the country., Thii has nol proved true as there
continucs o be poor energy supply post privatisation.

Factors aflecting electricity energy supply post reform in
Nigeria are;

{ir Alhowgh NEPA was unbundled and handed over to
private investors on November 1, 2013.% the Transmission
Company of Nigeria (TCN} 15 sull controlled by  the
government under the management of the Manitoha Hydro
International (MHI) for a 3 10 § vear contract.™ The strategic
importance of the sector makes it difficult for the State to
summon the political will to fully effect a comprehensive

58 Jaseph i 3% 163-164,

50 This iz evidenced in the mickmmse EIVEN D the COLpaEny b}' ]'-ilign::rjans-
*Phever !'.::|:-u:| Pivwer  Alwavs. Plass ngh.t Candle,” a plz:.' an the
company s scranym. NEPA Plo.

G0 Ranaen & [ghodalo, “The Migerian Power Sector Reforms: Overcoming
Post- Brivassation Challenpes, " 1.

Gl Joseph (n 349] TA5.

62 The Prcsidency- BPE (n 413 13
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implementation of the relorm. The implicatdon of Siate contra]
of the transmission aspect of the energy sector is (hat the
problems of State ownership still attend (he peneration and
transmission of electricity in Nigeria. It was acknowledped that
the basic issue with Nigerian electricity sector was (he
generalion and transmission capacity. Increased generation
alone clearly cannol increase elecirivity supply in Nigeria,
without  increased  transmission capacity, there cunnot be
mcreased electrivity supply, The problems of the heavy hand
of the State has already affecied the mansmission sector as
there has been af least one change in the management contract
from the original Indian company approved for the sectoral
reform on 23 August 2011, w the present operators, the MHI
company.

(1) Another factor is  the madequare  consideration  of
“fundamental secloral issues such us madequale gas supply and
grid capacity™ before the conclusion of the privatisation
process.™ Thers is heavy reliance un the use of gas for power
generation in Nigeria, Thus adequale gas supply is cssential to
cfficient power pgeneralion and thus  transmission  and
distribution in Nigeria. The gas supply remains insufficient and
this takes its toll on power generation.™ The over reliance on
pas for power generation in Nigeria is in itsclf, a huge
problem. Nigeria has other resources which could be cxploited
as fuel supply for power generation. It has been stated that “an
deal economy should have at least five (33 different sources of

63. Banwe & Iphodala, o3

64 Eara lwona, 'Why Power Oumge has Continued Dhespite  Privatisariom
NERLC,' Lm:f:".wp MR {1 Augisl 2014)
< B/ leaderenip. bz business 38157 power -outage-continusil espite-
privatisation-nere = accessed L Oeonber 2015,
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fugl actively supporting its power generation efforts,™ The
use of other sources of cnergy can increase the supply of
electricity o Nigerians.

(iii) The cost of the clectricity invelves two aspects that Tl
any gains (hat privatsation and reform may have brought 1o
Migerians. Firstly, the cost of the respurce has increased and is
still set 0 increase. Furthermore, there is a set price in the
mature of an avcess fee which is paid by all consumers. It is the
claim that this access foee is a disincentive to the new owners of
the cnergy companics to invest into the sector, as this fee does
not encourage the new companies to cxpand their business,

(iv) There are allegations hy the new operators that the prepaid
melers are not cosl effective. They claim that many CONsSumers
frandulently bypass the payment systems of the meters thereby
depriving the operators of their lepitimate revenue. There are
(herefore attempis to retain e old meters with all their
attendamt inefficiencics. In the meantime access w electricity is
limited For consumers wishing to utilise the prepaid meters as
the DISCCY s deny their availabilily.

1.5 CONCLUSION

Flectricity also called power is derived from the fracturing of
encrey soutces such as coal, petroleum oil as well as other
sources  Tlike nuclear energy, hydroelectric  sources and
renewable encrgy sources. It reduces the work burden of the

65. Mojala Ok, “Telecoms Sector Prvatsation: Lessons for e Nigerian
Power Sector.”  Augus 10, 2015, < www linkadie. comdpulssioslecoms
sl -privatisa o lessons - Mg ran-poser mnjoka-
ala?irk =prolpracderkSplashRedir = wucd forceNoSplash —tue = aocessad
o0 11 Cotober 2015,
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individual by providing an alternate source of energy 0 carry
un daily hite and consequently expanded the limits of man’s
physical capacities, Prior to the discovery of electricity, man
had wsed his own energy or that of animals as a means o
produce electric power, The discovery of how o produce
electricily  frum energy sources chanped the course of
development as it allowed the use of complicated machinery to
case  both  industrial  production  and  domestic chores.
Electricity has evolved and become a ubiquitous aspect of
modern technology based lifc as it facilitales the use of
technology based gadgets; thiy lime expanding the intellectual
capahilities of man via the computer and other allied machines
tor the establishment of the information age. The technological
progress achieved i the world today and the globalization of
cronomies mean |hal more and more energy is required (o
drive the cconomiss of countries, such that the more
idustriahzed a counrry, the more energy it uses. There is thus
an ongeing global competition by countries for enerey sources
0 [eed Lheir increased energy usage which is also an indication
of their listing on the global development scale. This ongoing
drive hy nalions w harness more energy from new sources is
not only m fuel devclopment bur o securc dheir standing
among the most powerful and influential in the world.

Nigeria lags behind in the listing of powerful nations as
she lacks the minimum electricity supply required for national
development. The electricity supply in Nigeria thus needs to be
improved upon and this is being done through a reform of the
sector, which has seen the private sector take over the
provision of electricity w a very large extent since November
2013, as npposed o the previous arrangement where electricity
was provided by the Sae owned NEPA/PHCN. The
eleviricity deficiency has consistently had a negative impact on
the productivity of all sectors of the cconomyy. 1tis reflected in
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e low industrial productivity, poor quality of goods and ever
decreasing employment rate of Nigerian husinesses, 1115 alsy a
faclor m the industrial, domestic amd information technelogy
huckwardness keeping (he nution hack from entering the league
ol developed natens.  Addressing the nation’s development
crisis has involved bom law and policy measares mtcdled to
arnelivrate the power situation, and also fhe introduction of
privile invesiors s parlicipanis in the munagement  and
infrastructural revival of the sector.  Thesc have s0 tar not
heen effective as (e country has continued (o suffer from poot
clectricity  supply as a  Tesult ol dilapidated, obsolete
infrastruciure, poor management apd lack of finpance mn the
sector, among ofhers, The revival of the sector requires that
Mese issucs are addressed, The modemizing of the Nigerian
electricity sector will reguire huge invesiment intlow and the:
use of modern echnology as the §8CIor 1 capital intensive.

The wtilizadon of lechnology for all aspects of both
domestic and industrial Life has made clectric poweT a Fesource
that must be reckoned with. Lacking such a key resource i5 10t
an optien for any country wishing 1o he part of the angoing
glahal development, The reform is focused on the change from
government centiolled and regulated sector to privaly held
nterests. While acknowledging - that the privatization of the
power sector 5 still m ity infancy. initial statistics have nol
heen encouraging. There has actually heen a drop in the
amaunt of electricily supplied n the perind alter the handover
of the GENCOs and DISCOs o the privat imvestors. Belare -
the handover. it is nuoled that power peneratcd was about
000K W, Al June 20414, power penerated amd  supplied
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dropped to about 2900MW."™ lHowever, as at November 1Y,
2014, power generaled was estimated t© he less than
I500MW. ™ These go o show that there are sill serious
problems hedevilling the nalivn's power sector which do not
allow for desired developmental strides. The public still has to
eS0T to private generation of electricity through the use of
generating sels,

Some of the problems noted (o bedevil the power sector
post-privatisation include the inadequate supply of gas to
power plants, thus reducing  their generation  capacity:™
[inancial challenges including the fact thar the existing tarilf is
sdid 0 not be “cost effective”: vandalism: energy (heft
resulting from  [raudulent practices such as tampering of
meters, cte;™ the very inadequate (ransmission capacity of the
mational grid; “erc. All these resull in the continuel madeguare
clectricity supply which dves not help the nation’s economic

G, Onvediks Agbedo, “Powe Supiply s Niperians Snll Awail Stability Ore Yeur
After  Full Prvatisation.' Chawrdion Mgeon, 31 Omber, 3014 <
hevpe S npmrsardianie s o business L ES R porwer-gupply ig=rinns-sill-
swait-stabiliny -one wens-afor-full-pr nvatimion > accesssl 14 Noveinber
2014,

67 Turde Dodondawa. ‘Uhie Year of Power Privatisation, Cuonsumers Groan
Under Inpdequate Povwer aupaly,” Tribere Arperia 13 November, 20147 «
hitp fieribwie o nzdbusinesstribune- business! ey 20560-0ne-yeas-of
Pawel-privalisation-Consumers. groan-ancze-inmleguate-pawer
sapply/ 20540-0n-yenr-of- power-privaisalion-consumers gnsin-umdes-
inadequa: jsawer-sapely = accessed 14 November 2015,

68 Ezra Dwsna, Why Towor Oulape bas Coounned Dhespite Travatsation-
KERLC, Legderalin Mevapapers, i1 Auguse 20114,
< hiep: i leadershig nphsinese AR 15T miae -oucage cemlmuyed-despite-
privatizatim ners = aoecassd 14 Nowember 2015

69  EREDC in 45} 13-19.

0 The natwswl god s said w have 3 whecliog vapucicy of only o
BOOMY . MWhenever sencration pesks nhove that, i wealid lead 1o & SyALEm
collapse. See Dodondawa in 69 This is grossdy inadeqrane and needs 1o be
everhauled a5 soon s possible,
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development, Attention therelore needs to be paid o these
problem areas so that whalever challenges inherent thercin can
be resolved and whatever changes needed, be made.

In summation, it is clear that any modern day country wilhiout
cleciricity is powerless tn function in the modern teehnology
driven age. Such a nation has been left hehind in terms of
development amd remains literally in the dark ages and will
certainly die off like the now extinct dinosaur. Since Nigeria
wishes (o be a participani in the progress of global
development today. she needs to cnsure fhat her citizens are
provided with supply and access o elecrricity which will
empower her citizens economically, This will cnable her be a
contributing member of the internalional economic community,
It is imperative that the Issucs plaguing the Nigerian electricity
sector for mew operators and consumers be addressed quickly
so that the benefic of privatising the sector will be immediately
reflected in the natton’s economy. The time is now and Lhe
process must be fast su (hat Nigeria can caich up developmenl
wisc wilh other countries,
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Abstract

The need for constant improvement on e well-feing of e
alobal popriation ar large and specifically individualy on the
basis of active,  free and  meaningiil participation  in
development and 1 the fair distreibution af Benefits resulting
therefrom is i the core of the concept of right 1o develapinent.
There ia also an Interfice benveen he cancepiion of right to
development, sustainable development und the actualization af
the various classes of himan righis particularty the Economic
Sovigl  and  Culteral  Rights  (ESCRy).  However,  the
IRrEFRGNONG  community having cancemaiized  right o
develogment, hoy comnued to foce fraciical chalfengeys in
ensuring the iriplementarion of R in recent times. Given the
fieed o review the Millennium Developmeni Goals, and the
yearnings for @ provciive means of ensuring the reqlization af
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cuntminable development this paper therejove, exvamines Ime
iiternational communiny's  efforts in promoting KD, the
attiudes of various Mubinational Corporations  (MNCs},
Sovereion States. It concludes that irrespective of the nolire
and challenges af RiD, accountabilify at all levels is a positive
direction which 15 copable of frongforming the  futnristic
aspirations of achivving sistainghle develuprnent.

KEYWORDS: Development, Right to  Development,
Millennium Drevelopment Gioais.
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INTRODUCTION

Drevelopment is the continuous process of positive change mn
the quality of life of an individual or a seciety, reduction of
poverty, unemployment and inequality ' Over the years, Right
i Development (RTD), which cmerged in the post-colonial
era of the 1960s, initially in the vontext of the developing
countrics’ demand for reforms in the international economic
rules and policies, has heen noted to be highly controversial,
parlicularly as a fhird-generation human right.” The RTD
potentially changed the way development 1s understood, both
natipnally and in effece. It also affected the inlernalicnal
cooperative cfforts to a larger exlenl, However, there continue
to be challenges on (he copception of RTD, as the current
human rights and development discourse sugpests that a pure
RTD model is problematic.’

The right 1o development was proclaimed by the United
Nalions General Assembly (GA) in the Declaraton on the
Right 1o Development,* This right 15 alse recogmzed in the
African Charrer on Human and Peoples’ Righis, the Arab
Charter on Human Rights’ and  re-alfirmed in several

1 Jamo LA, “Densscraey pud Development m Migona: Bs Therd o Limi?™

Arahian Jaumal ol Business and Managenssnl Beviews (0MAR Choprerh Vel

ToMocE; Oel, 2013, 51, BS

o wasak ko, A S0-vome stogpde, the sestnaned afforts o give s of law

Lin il |.J|||i'u_'|:-.:|| Droclasation «f Homan Rights™, UNTSCE O i 1977,

pri

3 Accosding o Iqbal K., the ETD is pot binding 1 cuslomary inlernational b
and this weakness is being used as a pretext by the develaped couniries 1o
awant thew obligalions of intcmaticnn! cocperation, Secomdiy, with the
axcsplim of w few Afvican states, most of e developing ceanries, hove oot
hagally recagaized the BT a5 a humae cight ot the domestc level, S22 [ghad,
Bo., The Brebl b Devoloposens in lotroationgl Lawee - the Jpee of Pakistan
(USA: Moctledgs, 20000 .3
Soc Rosolition 41,1 28 of the United Matons Genemal Asseinkly (GA], T9Ra,

5 Boc Adticle 43 of the Arab Charter on Human Righis,
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instruments.” According w the Declaration on the Right to
Development, the right to development is an inalienable human
right by virtue of which svery human person ard all peoples
are enlifled w  participate in, contribule 1o, and Cnjoy
econumic, social, cultural and political development, in which
all human rights and fundamental freedoms can be [ully
realized.” This class of human also implies the full realization
of the right ol peoples to sclf-determination, whach includes,
subject to the relevant provisions of both International
Covenants on Human Rights, the exercise of Meir inalicnable
right o full sovereignty over all their nawral wealth and
resources.”

Oyelade i considering  the imterface berween  buman
rights, development and sustaimable development slaled as
follows:

The ripht to  development 1y oli-
encompassing. Ir demands the realizution of
all humen rights: civil. cultural, economic,
political and social and based on this
premize, people will be ar their uttiost ard
give their best to their community.”

Therefore, il Is apposite that the most comprehensive
perceptivn of development is one that conceives it as a multi-
dimensional process invelving changes in structures, altitudes

£ See wencrally the 1992 Ria Declasation on Bnaronment opd Tevelopment,

the 1993 Vicna Declaration and Programeme of Actan, the Millenmium

Declorren, the 2042 Monlerrey  Consensus, the TS World  Swmmil

Ohitcame [ocasens and the 2007 Declaration an the dights of Tndimersras

Peoples.

Articls 1.1, Beslaration on the Righl W Beyvelopment

i Arbicle 1.2

g Creslule (05, "Human Bigkis: A Yeritabls Tanl for Zusiainabls Developmenl
i Migeria " IFTR (2401 %) Pans L iJaousry — Dened d W - 150 158
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and institutions, as well as the acceleration of economic
crowth, the reduction of inequality and eradication of ahsoluls
poverty. " According to Adetiba, development is noy purcly an
ceonumie phenomenon but rather o multidimensional process
nvolving reorganization and recrienation of entire SLOTOmic
und  soviv-political system. ' He argoed thal in essenee,
development must Be scen as representing the whole gamut of
Change by which an entire social system, lurned 1o the diversy
hasic needs and evolving aspirations of individuals and aroups
within that system, moves away from condition of Tife widely
pereeived as unsatistactory toward 4 simarion or condition of
life,

The impact of wnder develupment is grave particularly in
developing mations as  under- development fosters  several
sacial, economic and cultural challenges. For instance, 70% of
the over 140 million Nierians currently live below ihe
poverty line of one dollar per day:™ ahowt 1.2 hillioo people
lives on less than 31 a day and the additions] 1.6 billion lives
on less than 52 a day. " Poverty in all its forms is the sreates
challenge o the international communicy. This paper now

0 Akpamuvie, 15 0, Sustomable Rural Revelopment m Miger threagl
Mucrafimance: The Ploce of Women,” AlRcan Jowrnal Review, Vol 4 {2
Aqeil, 20001, 253204 a1 237 Acceased anlipe ai
J'llE"-"-'“H'f?'-'_it"-l"-'f"l'-"ﬁl'nﬂ|="Jrlu|hdjs:'ij:uljn.--"-r"u'_=1_n:.~__2 ar_ 20 Azponvic.p
df o 1dth March, 2015,

1T Adeuba T.C., “Unedl Politics: The LiLieessn Ty fevoursar ta uikler
develapment s Nigenn, ™ Greener Jourial of Sacil Scences, Vol 3 (9],
[Z05]) pp, 479-458
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T Kaneyn 0 “Poverly Ineidence 2nd Reduchon diraicges m Migeria:
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examines the international commumities’ efforls in promoting
the Right t Development aday.

2.0 EFFORTS TO PROMOTE THE RIGHT TO
DEVELOPMENT

The international community has tricd o promote he right o

development throvgh the following;

2.1 United MNations
The right tu development today forms an iniegral parl of the
canon of human rights and is supported through the UN human
rights machinery.®  Various  intergovernmental anid
international instilutions and regional arrangements based on
cooperation and  assistanve  towards development in Third
World states have hecn on the increase. Owver the last thirtesn
years, it has adopied a range of new policies and programs. e

Former Secretary General, Kofi Annan’s organizational
reforms cmphasize the centrality of human rights o all
activities within the UN syswem. Thus, cffors i cnsure peact
and security, to provide humanitarian relief, or lo promole
development, must all consider the cross-culling  nature of
human rights.”

On the development side, a key agency within this
mandate is the UN Development Program (“LINDP”). In this

15 Salomen Mk ‘Leml Cosmopolitmism aid the Sunnative Conlnbulion of
the Right w Development. Propesals” in Muarks, 5.1 cds fwpiementing te
right to ievelopeaer: the rale of Teteraaiianm L= Boirieved an T
200 L from hipdibrary. fesde

16 UNDP, Intcoratmg Huwwan Rights with Sustirnable Homan Doevclopment,
Wnrld Harik, Develapmeni and Ao Rapiin Relricved on 25t Bept from
|_'||1|'I:.'l'l'.Izl.gl.'ll:[.'_ll'l-'||'l.l.llE.'DDEE'T\!iIU}'S.ll?Lﬂl

17 Marks 5. “The Humen Righls Framewosk Lo Chsvalanrient,  Five
Aoapruaches”, Franpuis-Ravier Bagnond Center for Health and Hunsn Razhis.
Harvard Schaol of Public Health, Warking Papz. Retmeven] on 28 Sepl.
frerms it e harvard fxbrentic.org
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regarid, the role af the United Nations Developmen
Programme(UNDP) has been outstanding. Even though the
UNDP was not eriginally commilted to human rights,"® it has
increasingly  become @ potenfial  role  actor o the
implemcniation of human rights generally, and Teonomic,
Gucial and Culural Righis (ESCR) m parlicular. Iis dire
irvolvement (hrough a wide rangc of country-based operations
s of stralegic importance.’® The cffort ol the 1UNDFP
particularly since  the ineption of s anoual  Hurnarn
Development Reports in 1990, is also becoming increasingly
significani m the evolation of a righis-based approach to
human development, ™ Highlighting the erucial links between
e three key goals of the United Nalions Charter in the areas
af prace, develnpment, and human rights, the UNDE has set
forth a policy to integrate Dumn rights with suslainable
development,

The UNDP outlines three Tevels of gommiiment 0 human
rights. First, it saearks for the full realizaton of the tight to
development,”  particolarly in the eradication oOf Poverty.
gecond, it advocates human rights as pan of sustainable
development and third, b promoues pood governanve. The

15 Ciatlagher 1. in s oook “Ciuide t ke W0 and developitg poumites” 156
{57 mated that 11 wns nob anbl e e thal the WNDP experienced
jracadipom shidl “ipam  coommamc  development T gupstmesple hueimian
development,  which mms at papateding poople’s choies arvd vapronimg their
apuality ol life”

19 Hangng oo marlicipating in electoral processes to judiciol relorms, =ied to
aeader  cpowsrLnent aobivilics, the TINDE has acauited rreanendaons
telrvance #s o iesource bnse for developrment-orism.od projeits 2 natiom:l
fewvels

T Olown [, CConeeplaalizing an Integrative Rights fused Senroach b Humn
Dipvelppayent iy Adrica. Reflections un ke Reles amel Responsibilines of Man
srabs Ak Irievind Gl Tl S 200 from
ot waee eualinrglis.ong
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overall approach retlects how development and human rights
complement, as well as depend upon, each other.™ UNDPs
involverenl as a key player in iniernational sustainable
developient initiatives means that many of iis programmes
and activities have a potential impact on indigenous peoples
and their fterriterics, For example, UNDP is active in
supporting the development and adoption of new World Bank-
assisted Poverty Reduction Sirategics (PESPs) in highly
indebted  developing  countries, ™ UNDP  also  jointly
adminisirates with the World Bank and UNEP the Glohal
Environment Facility whose grants wn developing country
governments [nance the csablishment of large protected
arcas.

Other development-relaled agencies also play a role in the
implementation of the right o development. including the UN
Industrial Development Chrganization, the UN Conference on
Trade and Development, and the UN Development Fund for
Women, The United Nations Development Group facilitates
conrdinalion amongst the ageneies.

Several VN Specialized Agencics, such as the International
Labor Organization and the World Health Craanization, are
also involved in the debate on the realization of the right o
development. Efforts o coordinale the implementation of the
righl nevessarily extend bevond

Il P, L, “The Bucht to Development A Review of the Current State. of fhs
Dtrate for the Daperiment for Intematiosal Dovclaproent.” LK Peparmen:
[ Inbemalinnazl nﬁ'-"i‘lcplmm IDETD ]-".'."'|."1LII:'L Retrievet an Téck .!n;|1|,1|'||_'_|.-
2003 Do woew il arsresrareesiddacs 231 7 pdf
22 UNDE, UNDE suppart for Poverry Reduction Stratepics e PRI coomerss,
[ FTETEN 1 2irhy Seat. 2011 frivm
hetgcsfwewow umedpasn mainursdpe propesr decs -propoon PRSP Finad 21 dac
Griffichs T.. “Indigenous Peapbes, Fleman Righez nnd Development Azency
Slandards: A inparalive Review ™ Retvieved o 200 Sepl. 2001 From
Tt sy el vadeloresteanl
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the UN system. 'Thus, intergovernmental ofganizatons such as
the: Europesn Commission, the {drganization for Economic
Cooperation and Development (“OECD™), amd the World
Bank have also consulted with various working groups,”
Moreover, rellecting the scope and diversity of human nighis
and  development concerns,  many  non-geverninental
organizations (*NGOs™) have worked 0 implement the right
to development.

Apart from the UN program and policy initiatives
cxpressly related (o the right w development. a further range
of activitics includes efforss under all human rights reates,
which advocate, for example, the righl W [ood, the right
health, the right m adequate shelter and services, the right o
education, the right to culture, the right o waork, the rights of
workers, and the rights of minorities, indigenous peoples,
waormen, and children.

7. Eurvpean Union (E1l) and BEuropean Commission
{EC7)
European commitment to uphold indigenous peoples’ righis
beean to strengthen m the carly 1990s amd was clearly
affirmed in Furopean Parliamént Resolution AJDO5S9/594 in
1994 in which the Parlisment officially recognised UN
standards on the rights of indigenous peoples mn development.
By 1998, the Ewropean community had cnshrined its
prowressive  position on indigenous  peoples and  overseas

2 Twmn, LT3, “The Jaght to Devclopoen: [mplicefions tor Inlernabenid
Peomrmes: Lavw” T2 15 Arwcan University Intermatiomal | awe Bevaear,
T AN 1440

These mehisbe e World Cowsetl of Clorches, Indermanbonal Rehuabn bz
Cinmeal e lofeee Yictims,  [ntemational  Oomrmss<ion ol Junsls,
Irtermatiane] Confedaration of Free Teode Unioms, Imiematomal 3 kaoned
Farenthel Federabien, Cormmoaneealib Medical s, amd (s G,
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development co-operation in twao related policy documenis: |
tairly detatled 16-page EC "Working Document”™ endorsed hy
the EU Council in May 1998 and a short EU Couneil
Resolution passed mm November 1998 which  affirms  the
political commiment of Member Swres w support for
ndigenous peoples in European development cooperation, ™
The Working Document was developed o consyliation with
indigenous peoples’ organizations. Az well as incorporaling
mdigenous recommendations, the smandards and principles in
policy are based en international instruments relating to human
rights, envirenmenl and development and alse on European
treaties and conventions relaling to developmenl co-operation.
The strengths of the documents included;
1. Provisions and key principles are hased on progressive
existing and emergent international standards;
Key clements are based on recommendations made by
indigenous peoples themselves {e.g., territorial rights,
“right t¢ suy no”; gender, intellectual propermy e
3. Recogmees the right of free, prior informed consent:
4. Accepts that people must be compensaled [or harm caused
by failed development intervention

b

The weaknesses include:

1. Muny observations sand sugzestions, but fow clear rules or
precomditions thal muost be complicd with before the EC
releases funds for development aid; _

2. Not backed up by institetional mechanisms o implemeni
the policy.

26 Griffiths T, O Crai a3



An Everlsiaiion OF Thie Dirsenoiong? Cammriine s Effores fn Promoting. 16U
Right To Develspreent A The frperatives OF Acvnuniabiiing For Pasi-2075

23 The World Bank
The Bank has no formal, written policy on human rights,
cither in terms of the Rank’s role, or lack thercof. in
promoting and requiring respect for human righls inm its
operations or internally in terms of its policies. Consequently,
attioudes loward human rights must be deduced from the
statements of Bank officials. its publications, and practices,
From this, we can see thal the Bank has progressed from
outright rejection of human rights in the 1960s o cautious
engagement in a few, defined arcas.” In tecemt vears, the
Buank has been more fortheoming about what it perceives its
role to be in promoting human rights and the place of human
rights in overall development and poverty reduclion effarts. In
lis 1999 Proposal for & Comprehensive Developmen
Framework, for instance, the President of the Bank stafed
unegquivocally (bt

Withowt the protection  of  kwman and

property  rights, and o comprehensive

framework  of  laws, Ao eiitahle

develapment (v porsible ™

The most comprehensive statement of what the Bank considers
it5 role @ he in promoting human rights is found in the 199%
Bank publication entitled, Development and Husmien Rights:

1T Mackay F, “Univessal Rights or a3 Universe unta isell Indimenous perples”
Hurnzn Bipbts aisd the World Bank's draft Operavanal Pelicy 4.10 an
Indigenous Peoples. " A0, 0 INTL L REY 17507, Bétreved on 28h el
from bups s wel american edy

28 Momorandum from James 1. Walfersobu, President of e Word Hank, tn
the Board. Monagzment. and St of e Werld ook Liroup, 10 {Tan, 21,
VEHL wr higgnoaw worldban k. orpedfred? i
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The Role of the World Bank.™ Therein, the Bank states s
belief that creating the conditions for the attainment of human
rights 15 a central and irreducible goal of development, that
sustainable development is “mmpossible” without human righes
and that it is the manner in which economic reform lending
programs are implemented that is crucial to secure the needs of
the poor. Additionally, e Bank holds that poverty spreads
deeper when the poor are subjeet o inequalities that disable
them trom accessing the wels needed for economic growth.

Furthermore, the Bank believes that human rights cannot
he puaranieed without a strong, accessible and independent
judiciary, These statements clearly show, in principle, the
Bank's acceptance. albeit through the lens of poverty
reduction, of human rights as fundamental to development and
that the Bank does have a role (o play in promoting, and
through its good povernance programs, enforcing human
rights, ™

3.0. THE RIGHT TO DEVELOPMENT AMND THE

MILLEANIUM DEVELOPMENT GOALS
There is an imtermational conscnsus around the Millennium
Develapment Guals (MDGs). following the endorsemenl of the
UN Millenniurn Declaration. These have also been endorsed
by intermational organizations, such as the Organization for
Economic Co-operation and  Development  (OECD),  the
International Moenetary Fund (IMF), the World Bank. and (he
EU.3|

39 Developmend and Homan Wights, The Rele af the World Bank, (The
Interuationnt Book dor Recoistction and Developrient, The Workd Bank
19l Bztrieved ol 23 Sz 1Y Irinm
haipddueara veorldbank g Il exedrirights ke o pdt:

W Mackay, Op Citat n 27

31 Pron, G Ciratn 20
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In September 2000, the 189 member countries of the
United  Nadons ar that time adopted eight Millennium
Development Goals{MDGs) commilling themselves o making
substantial progress toward the eradication of puverty  and
achieving other human development goals by 2015. The
MDGs are (he strongest statement yet of the inlernational
commitment 10 ending global poverty. By the first five vear
review in 2005, these goals had become central to the WaY
EOVErnments, internalivnal development agencies and non-
governmental organizations carry  out  their development
efforts.

MDCs are a set of guantifiable, time-bound godls that
arliculate the sovial, economic and environmental advances
thal ure required to achieve sustainable gains in human
development. Goals | w7 are committed 1o raising the poor
out of poverty and hunger, gedling every child int school.
cmpawering  womer. reducing child mortaliy, mproving
maternal health, combating HIV/! AIDS. malaria, and other
iiseases, aml cosuring environmental sustainabilify, Goal 8
explicitly recognizes that eradicating poverty worldwide can
only be achieved through international covperation,

The human rights [ramework provides an important tool for
achieving the MDGs by helping to ensure the (oals are
pursued in an equitable, just and sustainahble munner. Linking
MDGs arkl human rights, provides a pladform to Stay true to
the spirit and vision of the Millennivm Declaration, which
places human rights at the heart of etforls w achieve human

2 Tedare, M. P e al Econvmne Develesmsent Tith od rEnglanil, Pearsan
afncaticn lub ZINE p L6

senpniptz, A, "The Right to Doselopmens a2 8 Homan Raghe.” Betmeved op
2iith Sept. 2011 From bipetww w. laramdfcbociten one

fad
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g=velopmenr. ¥Using 2  human rights lens 10 adkdress
development challenges, including those under the MIIG
framework, changes the way “we look™ al the problem. When
woking at development challenges, human rights seek 1w
wdentify the groups of people whose righis or entitlements have
meen violated, nepglected or ignored, and identify who has a
sesponsibilily to act. Once thise aclrs arc wlentitied, the
puman rights framework then trigs to undersiand the reasons
why cerlain groups and peeple are umable to enjoy their rights
such as discriminatory laws and social practices.™

Human rights and the MDGs have much in common, They
share guiding principles such as partivipation, Cmpowerment,
—ational ownership; and, most fundamentally, they share the
sluimate  ohjective of prometing human  well-being  and
sonouring the inherens dignity of all people.™ Close to these
common elements. however, some importunt differences exist
serween (he two stralegies.

The mnost evident is that MDGs are not phrased m terms of
seman rights, but in terms of development outputs 10 he
resched. However, many studies have shown that it is possible
o= adentify specific human rights norms  behind each
Allennium Goal.

&= this sense, the Millepmium Project explicitly allirms:
The Millennium Development Gogls are the
world's time-bound and quantified forgets
for addressing extreme poverty in iy many

dimensions—income  paverty,  kunger,
disease, lack of adequate shelrer, and
exchusion—while promoling peERder

w0 UNDP. “Huin Rigits and the Mitlennium Developrreed Goals: Making B
Livk. ™ Hotrieed om 201k Seps. 2011 frém biteps7h urmliciocig
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cquatify,  edwcation, and  envirommental
sustainafiiy. They are also basic humon
rights—the righrs of each persomn an the
planet o health, education, shefter, and
security  as  pledoed in the  Universal
Declaration of Human Rights and the 17N
Miltennivm Decigrarion™

The integration of some points of the RTD framework i the
MDGs stralcgy can turn out w be very useful. In particular, a
better defimition of mumal responsibilities, including  for
example, the responsibilities of transnational cOrporation or
ather  private  agents, an  highlighted consideration  of
development procedures, espocially concerning parficipation,
non-discriminalion and a more direet link w international
human rights standards can he very useful wonls o foster
development in 4 Faster and more sestainahle way.

4.0 THE RIGHT TO DEVELOPMENT AND ITS
FROMOTION BY STATES

Different countrics or groups of countries promote differen

views on the Right to Development. The perception of whal

the Right o Development could mean is very diverse. The

MOsE Prominent positions are as follows:

e

27 UKW Millennivm Project, fevevsier Levelommeny. A raciizal Plan g
Achicve the Millewnm Developmen Geals, | New Yok, 2003 p, |

3 Kitta A “The Role of the Fight to Deeelooaient in the Human Rimhrs

Framewurk for Dovelopment”, Paper prepared for the Hunsn Developrmam

and Capaliliries Appoach Associaleom p. A available b

btrpe v wew, capabilivvappraaciy som pobss_ L sl pdf
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41 Germany

e=many supports and agrees to the concept of Right to
Pevelopment. However, it emphasizes the fact thal the Right
w Development does not necessarily focus on international eo-
wperstion, stressing instead that the primary duly 1o create an
emmbiing  cnvirenment  lies  with  the developing  states
 @eeecelves. The Right to Development is not viewed as
emabling any specific legal obligation of individsal states vis-a-
w any other particular state. From Germany's pomnt of view,
@i Right to Developinent attach importance o both
@ewelopment outcomes and processes of develepment. 1n it
Development policy action plan on human rights 2004-2007,
e German Federal Ministry for Economic Co-operation and
Development  laid  eut  Bs policy  approach  towards
pemstreaming human rights in development co-operation.
Smong (he measurcs mamed in the paper is the cffed o
mmplemeni he Millennium Development Cnals (MDG'Sy and
% rzalize human Rights,

42 United States of America

The US position shows some ambiguily. When the drafbing
goep was eslablished in 1981, the V.8, povernment. umler
@ Rearan Administration. made it clear o the other members
gt the United States would not allow the Declaration (o create
w= entiflement to 4 transfer of resources.™ Al was a mater
of sovercign decision of donor countries and could not be
sevect to binding rules under the guise of advancing every
Seman being’s RTD. That bargain was kept insofar as the
Deeclaration of 1986 docs not purport o escablish any legally
meding obligations and remains ar the level of general

= Ruschmeier T, The Hight to Dievelopment-where ci we stand?” Betrieved on
Jiah Sepe Z002 Troen by Sibrary.depad !
-
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principtes. 'The United States, neveribeless, voled dgainst the
Declaration.* The rejectons seem o result from some
concerns shared by cach of the US. administrations and some
of such concerns will be discussed below;
Firstly, the US had reservaions about the “equal attention and
urgent consideration” provision of the preamble and Article 6
of the Declaration, since it would regquire such attention be
paid to cconomic, social, and culmral rights, which is not the
position of the U8, government.
In 2003, the U.S. delegation cxplained:

In our estimation, the nght 1o developmernt

(RTD) s men @ “fandoamenial, " “bayic. ™ or

“essential " fuman viehl. The realization of

econamic, social and  cwlteral  riphiy s

progressive and aspiraionel, We do not

View mhem av  entiflemenis (el reguire

carrelated  lepal dties and  obligoiions,

States  therefore have ne obligation 1o

provide  guarantecs for implementation of

any piporied “righi to development, "7

Also, the United Seares has complained that the formulations
and detinitions wsed are nol clear and require rethinking hetore
they can be taken seriously. 1.8, representatiive Novak said im
1981:

The concept of ‘development’ is iisell i

need of  development.  The  foet of

develomment n certain natfons unde)

41 lUnited Siates Government, Stadeqscnt al e LA Cormmssiom an lsiman
Righls, 5%9th Sess Comment o the Wedkomge Grooap oo the Haghi i
Chevelppment (Feb 10, 2003

42 Mhid
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certain conditions is clear. But theories as
to why seek development has occurred are
not clear.™

Similarly. the concept of (he clarity of development was at
wsue in 1998, when the LS. delegate, Nancy Rubin, said:
af s morning's debate on the agenda
shows, there is no agreement on what
comprizes the Right ro Developmens., While
we all hope to be able to reach congensus
il this fssiie, the nemerous and, af times,
conradiciory opimians expressed in the lasy
Warking Growp indicates thet we still need
more  fime  joo odiscusy e Right
Development fo find common ground on
which we can all agree.™

However, 1.5, opposition 1o the RTD has not been
swstemialic, There were two principal moments when the
United States joined a consensus on the RTD. The first was at
the World Conference on Human Rights in Vienna, when (he
Vienna Declaration and Programme of Aclion was adopted by
consensus. In the debates in the Commission on Human
Rights, the United States has acknowledped:

I Viemna, we affirmed the BTD av a

wniversal ond inalienahle right with the

hugman person as the central subject of

developmens. "6

45 Bmatement by Naocr Robing, U3 Delegate 1o ihe LR, Haman Erahiy
Comrmission, Comment on the Warking Group on the Right to Development,
Sdeh Bess. pApE 27 149

= Mirks 5 25 "The Haroen Bsphs fo Dievelopeeat: Retwesn Bhotosie annd

Renltby ™ Sliaveewed Bamon Righis Sagmy Vol 17, 159
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The second time the United States jolned a consensus was in
1998, when the mechanism of the OEWG and (he position of
the Independent Expert were created. At that time, the LS.
delegate said thaf i,

wirs pleased to be able to jomn the contensus

ol the draft vresolution despile SOMe Serious

reservailons  corcerning  paragraph i),

which implied that developing  tounlries

were being actively  excluded Jrom  the

slobedization  process, the  reference i

paraeraph 4idl. to struciural reforms and

the statement In paragraph Ffa) thar the

right to life incleded a right fo the

“minimum neces sies of life..

The United Siates has  thus  expressed  opposition o
international  standard  setting  regarding the RTD that it
perceives as  either challenging  its  neoliberal priorities,
acknowledping rights and dutigs i the area of cconomic,
social, and culomal rights, perpetuating conceptual conflusion.
introducing  conflicts o jurisdiction with  economic
negotiations, or proposing regulation of state behavior. Where
such concerns are nol present, it has gone along  with
consensys positions on the RTD.

4.4 United Kingdom/European Union (EL)
During the time of is U presidency, the UK sirongly
promoted 2 new approach to development co-cperation, The

A% Statarent by aocy Bahoi, 1050 Delegate 6 tha UM Heman o Riphits
Canemission, Comment onibe Working Group onthe Ruycht o Pevelepanend,
Sdth Soss,, (Apr 37, D9 para @

i hdarks, o O n dd
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basic  idess are laid down in its puper  TRethinking
Conditionality”. According to the UK submission 10 the 2005
meeting of the High level Task force on the RTID, 'the TTK™s
understanding of what makes aid effective is changing’. An
overriding principle of its new approach in development
cooperation is therefore to move away from classic notions of
copditionality o a broader understanding of partnership, which
involves leaving decisions about the developmenl processes
largely up o partner countries. The UK is commitied to
supporting partner povernments o fulfill their human: righes
obligations and will agrec with governments how 10 assess
progress in this arca.* This approach fits well in the context of
the BTD but it 1% not guided by the principles of this right. In
(his respect, the UK provides a vivid example of the European
position. While an action maken may be grounded in, and in
line with fhe demands of the RTD, the donor countries prefer
m keep their commitments on & volunary basis seeking w
avoid the perception that their arlmach ts hased on the RTL.
In ahiding by this practice, they are seeking . protect
themselves agamst possible funther demands by developing

couniries, &

4.5 African Union (AL} and Non Aligned Movement
(NAM)
The formal rights framework in Africa conters on the 1981
CAfrican Charter on Human and Peoples' Rights which came
into force in 987, As with all Repional Charters, il is denved
from the 194% Universal Declaration, but takes into account
the African experience which saw a greater emphasis oh
economic, cultural and social rights; that is, those which

47 Karchocier B, Phe Baght W Declopincat-where dowe sand® Betrneved an
20k Scpl 2000 Trocn livp:lalace.de pd
d8 S
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penain dircetly lo material well-being or 'development. In
kecping with the OAU's beliels and, more impartantly, the
lencts of international law, the Charter and Commission have
lo recognise the primacy of individual sates,

The RTD appears as a right of peoples, nol individuals, As
such a right, it is also incorporated into several national
constitutiens. The members of the AU committed (hemselves
in the Banjul charter, which dates to a Hme prior e the
Declaration un the Right to Development, o an understanding
of the RTD that is not shiared by many developed states, **
Article 22{1) provides that:

All peaple shall have the right to their
SOOI, rocial and Cheltural
developmens with due regard 1o their
Sreedom and wdentity and in the equal
emjovment of the commaon hetitpge of
kg

The existence of Amicle 22 of the Aftican Charter is proof of
the franscendence of this right beyond the realm of soft
mternational human rights law, cven though only at a regional
African level. Whatever its formal legal status, the BTD has
ceriainly exhibited the wipanile properties of law-gencration:
law-regulation: and law (de) legitimation. ™ Fvery African state
does therefore have the primary duty o cnsure the realization
of the RTL of all the peoples within ils territory, It is these
same Alrican siales that also bear the primary obligation of

4% Rarchmeics, S Uiatn 30

0 Okafbr, DA, “The Sriius ared UFect of the Right 10 Developmicut o
Lanlzmporey Lalermational Law: Towards a Souh- Morth *Entente™ 4fFican
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intervening imernationally on behall of all of their peoples in
order to ensure their enjovment of the RTD.

50 INTERNATIONAL CONSENSUS ON RIGHT TO
DEYELOPMENT

Simply lnoking at whether or not the RTD is mentioned in
international siatements may not reveal the fll extent of s
current televance. This seclion reviews the “miernational
consensus”  around  development  assistance and  assesses
whether or not it appears (o have been influenved by the RID
debate, or ar least corresponds 1o some of the principles of the
RTD.

2.1 Justification lor International Assistance
On some inlerpretations; the RTD @5 seen as a right of
developing nations to receive development assistance. This is
certainly inconsistent with the justification given lor the
provision of development assistance by developed countries.
The Organization for Economic Cooperaton and Development
(DECDYs “Shaping the 2ist Century: e Contribution of
Development Co-uperarion’ provides (he maost straightforward
mastification for inernational assistance. It represemts  the
collective views of development ministers, heads of agencies
and other senior officials responsible for development co-
eperation. The motives fur official assistance are™:
v Humanitarian: & Ccompassionale response o oxtreme
poverty and human suffering: (he “moral imperative of
support for development is sell-evident™;

£ Okalos, 0.0, "Bightmg” the Riglt to Devalopment: A Suc-Legal Analysis
of Asticle 22 of \he Aflcan Charber on llwran and Feoples® Rights.”
Baotracved om 22 Ol 200 L fezm Ditpe! by fis e
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(i} Enlightened  sell-interesi; poliiical  stability,  social
cohesion, human security and economic Prosperity in
developing countries benefit developed countries in terins
Of access o markets and intemational Stability; and

{ii1} International solidariry; people [rom all mations can come
ogether to address common problems, and deal with
issues that know no borders, such a3 envirommental
protection,

The OECD report, sand most international development policy
documents, does not refer o international Co-operalion as am
international duty or an ohligation pwed to developing stares.

The documents; however, makes referenves 10 il
commitments and shared responsibilities besween develuping
and developed  countries twwards e goal of poverty
eradication. For ecxample, when cndorsimg the International
Development Targets (IDT), heads of states and apencies
declared: “In dceepting  these poals, the internatiomal
community makes 4 commitment 1o the world's pourest amd
mast vulnerable and o itsell.” Such statements are pot of a
legally binding nature, but they do have some foree as political
and moral commitments, " There are now different dy namics
on the discussions on sustaingble development as the TN
Member states and international Civil Crrgamzations considers
follow-up aml review of the progress on the implementation of
the post-2015 sustainable development apenda

For instance, CESR amd many athers agreed  thal
accountability for the posi-2015 commitments s 1 core

X BT
32 Donald K., “Arepking the Accountahilitg Taban in Sustionable Developren
Megotintions.” Retricved on 22d hme from
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priovity, given the stark failures of accounmability in the
context of the MDGs.™ Based on over a decade of experience
with development progress and challenges, there are now
widely accepred arguments that governanees should play a
stronger role in the post-2013 development agemnda: effective
governance instiutions and systems thal are responsive o
public needs deliver essential services and promote inclusive
growth, while inclusive political processes ensurs that cilizens
can hold public officials w account. In addition, good
govermance promotes freedom from violence, fear and erime,
and peaceful and sccure sociefies that provide rhe ‘itﬂl‘llh’[}
necded for development investments o be sustained. ™

6.0 CONCLUSION

There has been considerable eiforis by the international
community 1 advance the right o development and promote
its realisation, Alse, there are ongoing ctfors targeted at
ensuring the [l implementation of Right to Development
across the globe. Developmen! is key particularly in third
world nations as 4 vast majority of human beings now exist in
conditions which are [ar from the acceplable standards ranging
from standards of living, health, smd environmental conditions.
The authors are of the opinion that given the poteniials of the
principles of RTD, a considerable improvement in (he Thitd
World nations can be achieved irrespective ol the prescot
challenges and issucs faced in the implementation of the
coneept of development, 1t is also important o note that the

35 [

6 UNDE Discussion paper un Cevernance for Suslurable  Development
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Ie¥iew of ihe level of realisating o the MDG; Will further
enhance the realization of e RTD, any Continye o Provide
hope for g futuristic aspirations of dchieving sUstainahe




Creneral Index

A
Abortion and the sanclity of
life, 104

Abortion law, 104, 113, 114,

115,117, 118, I8

Aborlion, 103, 106, 107,
111, 113, 116, 117, 118

Actinn 9, 11, 13, 14, 23,
43, 51, 52,53, 63

Adams, 149

Ademola Yakubu, 106, 112,
| 14

Adetiba, 163

Advanced pregnancics, 115

Advantage 13, 25, 62

Advocacy 1, 3.6

Afahanistan 54

African Charter 6. 7, &, 10,
1112

African Charter on Human
and Penples” Rights,
168, 17&, 180

African Charter vn Human
and Peoples’ Rights, 9O

African Union &

Alrican Union, 90, 103

Agricultural 33

Airport 36

Akin lhidapo-Obe, 107, 129

Alexander, 149

Allah 34

American Declaration of
Independence, 88, 94

American Revolution, 86, 8i

American Revolution,, 58

Amnesty international 45,
57, 72,73, 14

Angle and Svensson, 81, 83,
100

Anthropology. 80

Anli —-Robbery 35

Apartheid 39, o)

Aplethora of authorites, 91

Appeals Chambers 56, 57

Arah Charer on Human
Rights, 161

Arbiter, 80

Armed conllict 32, 33, 38,
30, 40, 46, 47, 49, 51,
34, 35, 56, 57, 62, 64,
A5, 6, 67, 68, 69, 74

Art 66

Assault 64, 66

Austin 73

Auswicich 6

Avubuike 72

B

134



Migarien Sorivnal e Bishiy Conrisiens Jsarng!
i

Badeh 72

Bail 30

Bama 34

Bamigboye 73

Banjul chareer, 179

Barack Obama, 97

Barharic 32

Barharism 68

Bauchi 36

Beijine 11

Belligerent 39, 49, 64

Benin 2, 3. 8, 26

Biological requirement, 110

Rirth 50, 58

Biu 26

Black's Law Dictionary, 82

Blood 35

Boko Haram 30, 31, 33,
34, 35, 36, 37, 38, 39,
40 43, 44, 45, 406, 47,
48, 55, 56,57, 70, T3,
T4

Bomb 36, 62

Borno 34, 35, 36

Bridge 51

Britain G&

British Colomal gevernment,
h

British municipal law, 1%

Brownlie 41

Ruilding 37, 62, €3, 63, 66

Rullet 64

[ B

Cameroon 34, 56

Casualty 31, 73

CEDAW 7. 10, 24

(‘had 36

("hemical 360, 44

Chile. 147

Christian religions, 128

Cilizen 11, 13, 14, 16, 25

{Civil liberty, 82

Civilian 31, 32, 37, 3§, 46,
47,49, 5], 52, 553, 54,
58, 50, 62, 63, &4, 65,
fa, 67, 6, 74

Civilian loint Task Force 46

Civil-political rights, 132

Class 16

Collective-developmental
rights, 133

Comhatant 32, 4, 47, 49,
51, 54, 62, 67

Commission on Human
Righis, 175, 176

Common law 14

Common law, 116

Communal clash, 102

Communicate sexually, 100

Communication 9

comparative analysis, 104

Comparative cxaminalion,
1006

Comprehensive Developmend
Framewaork, 169

185



Genernt Index

Confinement 60, 62

Confluence ol Encrgy, 141

Constitution of the Federal
Republic of Nigeria, 113

Constimtionl. 7. 8, 9, 10,
11, k2, 13, 14, 15, 16,
17, 20, 24, 25, 27

Constitution, 89, 91,92, 95

Continental 9

Contravention 18

Conveniion 6, 24, 23, 47,
48, 4951, 52, 5&

Corruplion 37

Court of Appeal 4, 27

Criminal Code, 110, 111,
112, 118

Criminal law 1, 26, 57, 68

Criminalization of abortion,
106, 128

Criminalizing abortion. 110,
128

Cnsis 36, 33
Cross River stael7, 18, 19,
23

Culmral 4, 9, 21, 22, 33, 59

Culture 23, 20

Custom 2, 5, 16, 19, 32, 46

Customary law 1, 2, 3. 4, 3.
f, 12, 13, 16, 17, 18,
W22, 2%, 2, 25,26,
27,53

Customary Law, 98

D

Dallas County, 113

Damatura 44

Daughier 2, 4, 10, I4, 15,
17, 18, 20, 23,27

De facta 39.71, 71

D jure 71, 72

Deceased 2, 3, 17, 19, 20,
27

Decency 16

Declaration of the Righis of
Man and Citizen, 8%

Declaration vn the Right o
Development. 162

Declaration 6, 7

Defence 31, 46. 63, 72, 73

Democratic 34, 35

Depurtation 38, 60, 62, 63

Destructive to humanity,
10K, 103

Detaince 44, 43

Development process, 140,
141

Dignity 634, 63

Disabilicy 13, 16

Disappearance 39, 60, 73

Discrimination 1, 2, 6, 7. &,
g, 12,13, 14, 17, 18,
22,23, 24,27

Discase 44

distribution and supply
providers, 148

District court, 113

186



Niznertan Novismal Homean ke Covonsivsion douea)

Domestic 3, 7, & 10, 18 B .
17, 21, 24, 38, 40, 41

Domestic vinlence 2

Domination 60}

Donald L. Shaw, 123

E

Economic 37, 38, 45

Evonomic and teehnological
development, 145

Econvmic Social and Cultural
Rights (ESCRs, 159

Economic, Social and
Cultural Rights (ESCR),
165

Fdokpayi 73

Education 9, 34, 37, 63, 66

Effciem operation. 140

Efficient production. 147

Election 34, 35

Eleciric power, 13|

Electrical energy. 134, 135,
144

Electrical cnerpy, 135

Electricity Law, 134, 135,
[36, 137

Electricity supply, 142, 143,
144, 146, 147, 153, 155,
17

Electricity, 134, 133, 136,
137, 138, 139, 142, 145,
146, 148, 150, 151, 154

Enemy 44, &3

(=]

Englard, 116, 117, 119, 129

Enslavement 58, 50

Eougu 17, 1%, 19, 23

Environment, 81, 82, 9. 93

Epistemalogy of zod,, R7

Equitable 3, 10, 16, 18, 27

Equity 3

Ethnic 6, 13, 14, 60

EU Council Resolution, 168

European Commission, 167

European Parliament
Resolution. 167

Ewansiho 73

Cxccutive 13, 25, 26, 27

Easting law 12,15, 17,
23,25

Experiment 67

Fxplosive 36

Expressiong 34

Exterior lifestyle, 79

Extermination 58, 59

Extrajudicial 31, 45, 57,
4

Frze. 124

F

Family, 7¢_ 100, 103 .

Fatou Bensudah 56

Federal Capital Territory 17,
20

Federal Road Safity
Commission 35

2



Creneind fodes

Female 2. 3. 4, 18, 19, 20,
21, 6l

Fertilization and Embryology
Act, 1990 116, 117

Fertilizer 36

Fimoe 20, 21,323

Foetad life, 114, 115

Fouw] 44, 53, 59

Forcetully, 80

Foreign 31, 38

Fondation 12, 14, 40

France 68

Frecdomoa; 7. 10, 34, 55, 61

Freedom of information,
166, 125

French Constilutional
Comvention, 84

French Declaration, 81

TFrench Revolution, 87, 8Y

French revolution, 88

Furnigation 44

Fundamental humian rights,
124, 124

Fundamental right 12, 14,
17,20, 21, 30,43, 46,
47, 53, &l

Fundamental pght. 114

Gasiokwu, 124

Gender 1. 7.9, 15, 16, 17,
I8, 23,23, 24,27 49,
il

G

CGeneral obligation 10 protect
life, 115

Cienocide 33, 3%, 47, &7, 5K,
(i%H)

Guriman

Gennan Federal Mmistry tor
FEconomic Cu-operation
and Developmient, 174

Ciiwa 44, 45

Global econnmy, 131, 139,
L46

(rlobal Ervironment Faciligy,
I514]

Global mtluenee, 131

Ciod Atmighiy, 136

Ciond conscience 5, 18

Government 13, 16, 25,
26. 27, 34, 35,37, 50
56, 67, 6R, H%

Crovernment, 82, 84, 1, 93,
b, 103

Gravity 59

Grass Domestic Product
(GDPY. 142

Ciross MNatinoal
Product/ Development,
141

Gun powder 36

Gwonra 34
H
Hugue 54,35, 73

Hunlicapped children. 119

155



Migerian Nasisal Hlaswin Kislere Camnciorion Soarsa)

Helmer 35

Hierarchy 5. 700, 71, 73

High Court 21

Huolocaust, 87

Hospital 63, 66, 67

Hostage 51, 62, 65

Human Fertilizalion and
Embryology Act, 1990,
116

Human righus 6. &, 11, 16,
27

Human Rights Act, 1998,
119

[ Turman rights education, 104,
106

Human rights, 78, 79, &0,
Bl, 82, 83, 85, 85, 87,
BR, 89, 90, 91, 93, 04
O3, 96, 90, 100, 102

Humane treatment 46, 48

Humanitarian law 46, 34, 55,
56, 69

I

Ibrahim 72

Ibrahim Dincer, 141
Ihejiraka 72

li-ekpe 2, 4, 27

Ilegal 5

Immutability, 84

Imo 17, 18, 19, 23
Imprisonment 20, 21, 23, 58

Independent Power
Producers (IPPs), 151

Individual 6, 10, 13, 30, 33,
32, 54, 57, 62, 63, 66,
67, 68, 69

Inferiority 9

Infarmation 4, 50, 61. 72

Inheritance 4, 10, 17, 18, 19,
.212,.9%

Injury 59, 61, 62, 63, 64

Injustice 6

[nsiitution 9, 16, 27

mstrumentalicy ol the
criminal law, 105

Insult 50

Insurgency 30_ 31, 37, 38,
39,43, 45,47, 51, 55,
ah, T, 73

Insurgent 30, 31, 32, 33, 34,
36, 37, 38, 39, 40, 43,
45, 46, 47, 48, 54, 57,
73,74

Insurrection 37

Interim 21

International community,
139, 163, 164, 181, |§2

International community, #4

International Covenant on
Civil and Polilical Rights
(ICCPR), 133

Internarional Covenant on
Civil and Political Rights
JCCPR), 90

189



Gekeral Index

International Covenunl 11
Economic Social and
Cultural Righis
(ICESCR), 90

International Covenant on
Ecomomic, Social and
Cultural Rights
(ICESCR), 133

International Covenants on
Human Rights, 133

[nternational Criminal Court
54 55.57.71. 74

Internatiomal global
orgamsalions, 136

Irstermational T.ahor
Organization, THi

[mternational law 30, 33, 38,
40, 41, 42, 43, 46, 49
54, 55, 57, 39, 60, 62,
&1, 65, 66, T1, 72

International Monetary Fond
(IMF), 170

Internatienal treaties on
human rights, 91

Intersiaie 46

Intestacy 1, 3, 17, 18, 23,
24, 25

Intimidationd9

Intrastate 46, M0

Irrigation 53

Islammic 34

Islamic Law, 98

Islamic, 128

190

J

Jadesola Akande, 108, 100

Japanese 68, 69

Jean Jacques Rousscan, 82

lohn 73

Judgment 4, 11, 14, 13, 26,
63

Tudicial 31, 45, 57, 65, T4

Jus copens 40

Jus in bello 58

Justice 4,5, 6, 12, 23, 41,
54, 68, 74

K

Kanamma 34

Kandahar 34

Kano 34

Ken Minimah 72
Kirkpatrick, 142, 148, 150
Kol Annan, 164

L
Labour absorplion capacily,
F46

Ladan 38

Laurence Tribc, 114, 115

Lawmaker 35

Legacy 4

Legal and sociological
phenomenon, 102

Legal system 14, 23

Legalize, 80



Nigrerian Nosisnal Hysicrn Mgty Comwission Jowmad

Legislation 1, 3. 4, 5, 6, 7.
9.11.12,23..27

Lex Lata, 124

Liberalization, 147. 149

Liberty 3958

Liberty and paricipation in
political tite, 132

Liberty or freedom. 81, 82

Life 59, 62, 65

Light, 136, 152

Lineage 2

Livestock 53

Local 7.9, 11

London 68

Low capacity productive
ahility, 146

M

Macdonald, 85, 84

Magdalena Sepulveds 42

Magna Carta, 87, RH

Maiduguri 33, 36, 44

Maitatsine 3|

Male 2. 3. 4, 61

Manitoba Hydro International
(MHI), 152

Mianuel Velasquer, &1

Maputo Protocol H

Marc A. Rosen, 141

Marital breakdown 21

Marital disagreement 21

Marriage 2, 10, 18, 19, 20,
21

Marriage for Christians, 101

marernal health, 114

Marrimonial 10, 17, 18,
21

Maxwell McCombs, 123

MeNapghten J_, 111

MoQuail, 120, 122

Muedical assistance 48

Medicine 59

Medina 04

Mental abnormalities, 117

Mental tranma, 118

Mentally ahnormal, 119

Mexico, 147

Military 1[5, 30, 31, 32, 33,
33, 43, 45, 49, 50, 51,
FE:83 5457 5162,
63, 63, 66, 67, 6%, 71,
7273, M

Militia 45, 46, 47, 48

Millenmium 4

Millennium Declaration, 1632,
171

Millennium Development
Goals (MDG'S), 174

Millennium Development
Ginals (MDGs), 170

Millennium Development
Goals 16

Millenniwm Goal, 172

Millennium Project, 172, 173

Mohammed Yusuf 31, 34,
35,30 73




{reererend fcder

Montana Handbook of
Encroy Law, 137

Moral foree, 84

Mosquile 44

Motarovele 35

Mr. Bourne, |18

Mr. Justice Blackburn, 114

Mr. lustice Brennan, 108

Multinational Corporations
(MNCs, 160

Municipal 30, 38, 40, T4

N

Nation 18, 23, 31, 46, 54,
il

Matiomal 6, W, 16, 24, 25,

15 42 &k, 65

Manonal Assembly 24, 25

Mational Assembly, 95

National Electric Power
Authority (NEPAGY, 152

Mational Trnlustrial Court 25

Native law 19, 20, 27

Mamral justice 5

Wari il

Meutralization 51

Wew Zealamd, 147

Niger 56

Migeria 1, 2,3, 7, 8, 12, 13,
14, 1o, 17, 21, 22, 13,
34,25, 26, 331, 32,
33, 35,-36, 37, 38, 40.

43, 45, 46, 47, 55, 56,
57, a8, 71,73, 74

Nigeria, 104, 105, [06, 107,
L8, 110, 112, 11%, 122,
123, 125, 126, 127, 128,
120

Migeria’s electrical power
deficiency, 146

Migerian abortion laws, 113,
130

Migerian constigation, 93

Migerian elecirical capacity,
144

Migerian Electricity
Regulatvry Corporation
{NERC), 151

Migerian law, 117

Nigerian Power sector, 131

Non-combatant 54

Non-Governmental
orgamzations (CWGOs™),
167

Norm 6, 12, 14, 16, 27, 55

Morthern 33

Mrachi 2.4,27

Murcmburg 68, 69

0

Obafemi Awolowo, 109

Obida 73

Ohnoxions praclice 4

(ftence 2, 30, 50, 51, 57,
38,59, 68,69, 71,72

|92



MNisrevian Navioew! Humon Riphin Cronrmissbon T

Offender 4, 18, 20, 23

Ola 72

Mi-ckpe 2, 27

Operation Flush 35 49

Oppression &)

Cdrganization for Economic
Cooperation am]
Development
(“OFCD"), 167

Organization [or Economic
Co-operation and
Development (QEC I,
170

COrigin 6, 13

| iy

Panshekara 34

Parker, 142, 148, 150

Parliament 17, 22, 24

Paternity [9, 20

Penal Code, 112 11K

Penal 35, 27

Penalty 18

Perreil, 124

Personal liberty, 80, 95, 94,
97, 99, 102, 103

Plhulosophy, 79, &3

Physical or mental health,
117

Plalo, 81

Plethora, 140

Police 26, 27, 34, 15, 3n, 3§

Police station 34

Political system, 85

Polilical unions, 89

Population 4%, 5. 52, 53,
a4, 58, 39, &0, 62, 63,
hh, 67

Poverty Reduction Sirategies
(PR5Ps), 166

Power Holding Company of
Nigeria (PHCN, 151

Power limits provductive
ability, 145

Power sector, 131, 151

Pre-emincnt laws, 124

Pregnancy 59, 6i), 64, 66

Pregnant woman, 104, 111,
114, 117, 118, 118, 125,
128, 129

Preservation of human life,
Gl

Primitive 32

Primogeniture 2, 4

Prisoners of war 47, 48, 49,
0]

Privaie life, 107, 108, 109

Private sector invesiment,
148

Private sector, 147, 155

Privalising eleciricity, 148

Privalising or corporatizing,
148

Privilege 13

Procreation or marriage, 100)



Farergl Midex

Professor ldeows Williams,
1

Professor Yemi Akinseve-
George, &3

Property 2, 5, 10, 18, 19,
20, 22,31, 38&; 39, 45,
46, 57, 61, 63, 67, 74

Prosecutor 56

Prosiilution 59, A4, 66

Puhlic 9, 26,27, 37, 50

Punishment 20, 23, 35, 34

R
Race 6. 16
Racial 58, 59, 60
Rape or ravishment, 103,
129
Beapan Admimstration, 174
Rewime 60, 71
Regional 4, 20
Regional Charters, [78
Regulatory bodies, 148
Rehabilitation, 103
Relalwonship, 79, 98
Religion 6, 13, A3, 66
Religious lcaders, 103
Rene Descartes, 81
Residence 22, 38
Resolution 1
Restriction 13
Revolt 37, 38
Right to Development (RTD,
161

Right to Development, 160,
a1, 162, 164, 166, 167,
171, 173, 174, 175, 176,
177, 178, 179, 180, 182

Right to personal liberty, 96,
97,99

Right to privacy, 104, 106,
107, 108, 109, 110, 113,
115, 119, 125, 129

Right 1o same sex inarriage,
o5, 37

Road 35, 51

Rutus 73

Russia 68

o]

Salami I.5.C, 112

Samc Scx (Prohibitiony Act,
2013, 103

Scicnce 63, 66

Sca 47
Secomd World War 39, 42
6R, 73
Secunty 31, 36, 37, 44, 54,
67
Sermon 35, 36
aex B, 9, 12,13, 14, 16, 24,
40
Sex marriage, T8, K, 90,
96, 97, 98, 99, 100, 101,
102, 1053
Shaw 42
Shell 36

14



Migeriun Notieral aman Biofrs Ol odon danma)

Siamese, 84

Sick 32, 47, 48

Sobibor 68

Aocial evelution of human
heings, 138

Socialg 37, 38

Society 1, 16, 23, 27, 6l

Society, TR, 79, 81, 83, 54,
85, 86, 94, 95, 0p, 100,
103

SOcio-seonomic rights, 132

sociologival relationship, 79

aonldier 34, 44

Sovereign 41, 42, 43

Spouse 2]

Stare decisis 14

State's interest in foctal fife,
114

Steve Foster, 108

succession 1, 3.4, 5, 9, 12,
15,17 18302135
27

sullering 54, 549, 66, 61, 64

Suffocation 44

Superiorily 9

Supreme Courl 3, 4.5, &,
11..17..27

Supreme Court, B4, 8597,
QG

surgical operation, |1

Tadic 56, 57

Taliban 34

Target 32, 52,54

Technological proaress, [S5

The Electricity Law. 135

Theft 46

Thomas [lobbe, 100

Threar 38, 43, 50

Tokvo 64

Torlure 44, 45, 48 50, 51,
9,60, 61, 63, 73, 74

Trwn 62, hd, HA

Traditional 917241, 21,
26

Transmussion Company of
Wigeria {TCN]), 152

Transmission, |48, |52 153,
EST

Trial 61, 68, 74

Tribumal 56,68, 60 73

Truth 46

Tums Moroecn 41

L

LN Conference on Trade aml
Developiment, 166

UN Developmient Fund for
Women. 166

UN Development Program,
| 64

UN human rights machinery,
| el

UN Indusirial Development
Crrpanizanomn. 166

195



Creneral foces

Ul Millennium Declaration,
I O A

Unborn child, 104, 111

United Kingdom, 116, 119

United Mations Charter, 165

United Mations Charter, 89

United Nations Development
Group, 166

United Mations Development
Programme{ UNDP), 165

Umnited Nations General
Assembly (GA), 161

United MNations, 132, 133,
134

United States of America,
1 B

United Srates Supreme
Court, It

[Inited States. 88, 96, 101

Universal Declaration of
Human Rights (LITYHR],
|33

Universal Declaration of
Human Rights (UDHR},
b}

Universal Declaration of
Human Rights,, 89, 95

Universal Declaration, 178

Unlawfally killing, 116

Unorthodox, 140

Utility of clectricity, 131

v

Vehicle 62

Vienna Declaration, 162, 176

Village 34, 62

Yiolence 15, 17, 20, 21, 38,
48,49

W

War crime 33, 38, 47, 50,
56, 57, 61, 62, 68, 649,
70, 72, 74

Warfare 40, 47, 54, 35, 64,
%

Weapon 34, 55, 64

Wedlock 19, 20

West African Court of
Appeal, 111

Western 34, 37

Widow 2.3, 4, 10, 14, 15,
17, 18, 19, 20, 21, 23,
2oF

Widowhood 21

Wimmer and Dominick, 123

Woman 10, 16, 60
Women, 105, 106, 123, 125,
|26, [27

Warld Bank, 164, 166, 167,
169, 170

World Conference on Human
Rights, 121

World Conlerence on Human
Rights, 176

World Health Organization.
[ 14



Nigerian Nariongl Huniar Righis Cropimivsion Jawrngl

World Health Ohrganization.
160
Wuorship 34, 53

Y
Yamashilta 60

19

T

Yan yjusufiyya 35, 36
Yerima 43

Yohe 34

Yourth 15

Yugoslavia 56



NIGERIAN NATIONAL HUMAN RIGHTS
COMMISSION JOURNAL

Mutahed| 0B034844452
Nig Ltd.|DBOZ3638014



